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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 987

[Docket No. AMS-FV-14-0057; FV14-987—
3 FIR]

Domestic Dates Produced or Packed in
Riverside County, California;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
rule that decreased the assessment rate
established for the California Date
Administrative Committee (committee)
for the 2014-15 and subsequent crop
years from $0.40 to $0.20 per
hundredweight of dates handled. The
committee locally administers the
marketing order, which regulates the
handling of dates grown or packed in
Riverside County, California. The
interim rule decreased the assessment
rate due to a significant decrease in the
committee’s budgeted expenses. The
interim rule was necessary to allow the
committee to reduce the assessment rate
for the 201415 crop year.

DATES: Effective December 10, 2014.
FOR FURTHER INFORMATION CONTACT:
Terry Vawter, Senior Marketing
Specialist, or Martin Engeler, Regional
Director, California Marketing Field
Office, Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (559) 487—
5901, Fax: (559) 487—5906, or Email:
Terry.Vawter@ams.usda.gov or
Martin.Engeler@ams.usda.gov.

Small businesses may obtain
information on complying with this and
other marketing order regulations by
viewing a guide at the following Web

site: http://www.ams.usda.gov/
MarketingOrderSmallBusinessGuide; or
by contacting Jeffrey Smutny, Marketing
Order and Agreement Division, Fruit
and Vegetable Program, AMS, USDA,
1400 Independence Avenue SW., STOP
0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938, or Email: Jeffrey.Smutny@
ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 987, both as amended (7
CFR part 987), regulating the handling
of dates produced or packed in
Riverside County, California, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
12866, 13563, and 13175.

Under the order, California date
handlers are subject to assessments,
which provide funds to administer the
order. Assessment rates issued under
the order are intended to be applicable
to all assessable dates for the entire crop
year, and continue indefinitely until
amended, suspended, or terminated.
The committee’s crop year begins on
October 1, and ends on September 30.

In an interim rule published in the
Federal Register on August 27, 2014,
and effective on October 1, 2014, (79 FR
51067, Doc. No. AMS-FV-14-0057,
FV14-987-3 IR), § 987.339 was
amended by decreasing the assessment
rate established for California dates for
the 2014-15 crop year and subsequent
crop years from $0.40 to $0.20 per
hundredweight of dates handled. The
decrease in the assessment rate was the
result of decreased committee expenses
for the 2014—15 crop year.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be

unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 70 date
producers in the production area and 11
handlers subject to regulation under the
marketing order. The Small Business
Administration defines small
agricultural producers as those having
annual receipts of less than $750,000,
and small agricultural service firms as
those whose annual receipts are less
than $7,000,000. (13 CFR 121.201)

According to the National
Agricultural Statistics Service (NASS),
data for the most-recently completed
crop year (2012) shows that about 4.04
tons, or 8,080 pounds, of dates were
produced per acre. The 2012 grower
price published by NASS was $1,340
per ton, or $0.67 per pound. Thus, the
value of date production per acre in
2011-12 averaged about $5,414 (8,080
pounds times $0.67 per pound). At that
average price, a producer would have to
farm over 138 acres to receive an annual
income from dates of $750,000
($750,000 divided by $5,414 per acre
equals 138.53 acres). According to
committee staff, the majority of
California date producers farm less than
138 acres. Thus, it can be concluded
that the majority of date producers
could be considered small entities. In
addition, according to data from the
committee staff, the majority of
California date handlers have receipts of
less than $7,000,000 and may also be
considered small entities.

This rule continues in effect the
action that decreased the assessment
rate established for the committee and
collected from handlers for the 2014-15
and subsequent crop years from $0.40 to
$0.20 per hundredweight of dates
handled. The committee unanimously
recommended 2014-15 expenditures of
$56,200, and an assessment rate of $0.20
per hundredweight of dates, which is
$0.20 lower than the 2013—14 rate
previously in effect. The quantity of
assessable dates for the 2014—15 crop
year is estimated at 27,000,000 pounds
(270,000 hundredweight). Thus, the
$0.20 rate should provide $54,000 in
assessment income. Income derived
from handler assessments, funds already
in the committee’s monetary reserve,
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along with the $5,000 contribution from
the surplus program, should be
adequate to cover expenses for the
201415 crop year.

This rule continues in effect the
action that decreased the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers.

In addition, the committee’s meeting
was widely publicized throughout the
California date industry, and all
interested persons were invited to
attend the meetings and encouraged to
participate in committee deliberations
on all issues. Like all committee
meetings, the June 25, 2014, meeting
was a public meeting and all entities,
both large and small, were able to
express views on this issue.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178,
“Vegetable and Specialty Crops.” No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large Riverside
County, California, date handlers. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

Comments on the interim rule were
required to be received on or before
October 27, 2014. No comments were
received. Therefore, for reasons given in
the interim rule, we are adopting the
interim rule as a final rule, without
change.

To view the interim rule, go to: http://
www.regulations.gov/
#!documentDetail;D=AMS-FV-14-0057-
0001.

This action also affirms information
contained in the interim rule concerning
Executive Orders 12866, 12988, 13175,
and 13563; the Paperwork Reduction
Act (44 U.S.C. Chapter 35); and the E-
Gov Act (44 U.S.C. 101).

After consideration of all relevant
material presented, it is found that

finalizing the interim rule, without
change, as published in the Federal
Register (79 FR 51067, August 27, 2014)
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 987

Dates, Marketing agreements,
Reporting and recordkeeping
requirements.

PART 987—DATES PRODUCED OR
PACKED IN RIVERSIDE COUNTY,
CALIFORNIA

m Accordingly, the interim rule
amending 7 CFR part 987, which was
published at 79 FR 51067 on August 27,
2014, is adopted as a final rule, without
change.

Dated: December 4, 2014.
Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2014-28834 Filed 12—8—14; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2014-0450; Directorate
Identifier 2013—-NM-250-AD; Amendment
39-18037; AD 2014-24-04]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for all The
Boeing Company Model MD-90-30
airplanes. This AD was prompted by
reports of cracks emanating from the aft-
most barrel nut holes of the left and
right upper rear spar caps of the
horizontal stabilizer. This AD requires
repetitive high frequency eddy current
(ETHF) inspections for cracks in the
areas around the two aft-most barrel nut
holes of the upper rear spar caps, and
corrective action if necessary; and
repetitive ETHF inspections for cracks
in the areas around the two aft-most
barrel nut holes of any repaired or
replaced upper rear spar cap, and
corrective actions if necessary. We are
issuing this AD to detect and correct
such cracks, which could propagate
until the upper rear spar cap severs, and
result in failure of the horizontal
stabilizer upper center or aft skin panel

and adversely affect the structural
integrity of the airplane.

DATES: This AD is effective January 13,
2015.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of January 13, 2015.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, CA 90846-0001; telephone
206-544-5000, extension 2; fax 206—
766-5683; Internet https://
www.myboeingfleet.com. You may view
this referenced service information at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA. For information on the
availability of this material at the FAA,
call 425 227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2014—
0450; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Docket Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
George Garrido, Aerospace Engineer,
Airframe Branch, ANM—-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
CA 90712—4137; phone: 562-627-5357;
fax: 562-627—-5210; email:
george.garrido@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all The Boeing Company Model
MD-90-30 airplanes. The NPRM
published in the Federal Register on
July 18, 2014 (79 FR 41943). The NPRM
was prompted by reports of cracks
emanating from the aft-most barrel nut
holes of the left and right upper rear
spar caps of the horizontal stabilizer.
The NPRM proposed to require
repetitive high frequency eddy current
(ETHF) inspections for cracks in the
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areas around the two aft-most barrel nut
holes of the upper rear spar caps, and
corrective action if necessary; and
repetitive ETHF inspections for cracks
in the areas around the two aft-most
barrel nut holes of any repaired or
replaced upper rear spar cap, and
corrective actions if necessary. We are
issuing this AD to detect and correct
such cracks, which could propagate
until the upper rear spar cap severs, and
result in failure of the horizontal
stabilizer upper center or aft skin panel
and adversely affect the structural
integrity of the airplane.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comment received.
Boeing supported the NPRM (79 FR
41943, July 18, 2014).

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this AD
as proposed, except for minor editorial
changes. We have determined that these
minor changes:

ESTIMATED COSTS

e Are consistent with the intent that
was proposed in the NPRM (79 FR
41943, July 18, 2014) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (79 FR 41943,
July 18, 2014).

Costs of Compliance

We estimate that this AD affects 52
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

Action

Labor cost

Parts cost

Cost on

Cost per product U.S. operators

Inspection

9 work-hours x $85 per hour = $765 per inspection cycle

$1,410

$2,175 per inspection
cycle.

Up to $113,100 per
inspection cycle.

We estimate the following costs to do
any necessary repairs and replacements
that would be required based on the

results of the inspection. We have no
way of determining the number of

ON-CONDITION COSTS

aircraft that might need these repairs
and replacements:

Action

Labor cost

Parts cost Cost per product

Repair (per side)
Replacement

368 work-hours x $85 per hour = $31,280
368 work-hours x $85 per hour = $31,280

Up to $90,129
$81,764

Up to $121,400.
$113,044.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on

the relationship between the national
government and the States, or on the

distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2014-24-04 The Boeing Company:
Amendment 39-18037; Docket No.
FAA—-2014-0450; Directorate Identifier
2013-NM-250-AD.

(a) Effective Date

This AD is effective January 13, 2015.
(b) Affected ADs

None.
(c) Applicability

This AD applies to all The Boeing
Company Model MD-90-30 airplanes,
certificated in any category.
(d) Subject

Air Transport Association (ATA) of
America Code Stabilizers, 55.
(e) Unsafe Condition

This AD was prompted by reports of cracks
emanating from the aft-most barrel nut holes
of the left and right upper rear spar caps of
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the horizontal stabilizer. We are issuing this
AD to detect and correct such cracks, which
could propagate until the upper rear spar cap
severs, and result in failure of the horizontal
stabilizer upper center or aft skin panel and
adversely affect the structural integrity of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection

At the applicable compliance time
specified in paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin MD90-55A017,
dated September 27, 2013, except as
provided by paragraph (j) of this AD: Do a
high frequency eddy current inspection
(ETHF) for cracks in the areas around the two
aft-most barrel nut holes of the upper rear
spar cap; and do all applicable corrective
actions; in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-55A017, dated
September 27, 2013. Thereafter, repeat the
ETHF inspection at the applicable time
specified in paragraph 1.E., “Compliance,” of
Boeing Alert Service Bulletin MD90-55A017,
dated September 27, 2013. Do all corrective
actions before further flight.

(h) Post-Repair/Replacement Actions

For airplanes on which a splice repair or
replacement was done as specified in Boeing
Alert Service Bulletin MD90-55A017: At the
applicable compliance time specified in
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin MD90-55A017, dated
September 27, 2013, do an ETHF inspection
for cracks at the two aft-most barrel nut holes
of any repaired or replaced upper rear spar
cap, in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-55A017, dated September 27, 2013.
Thereafter, repeat the ETHF inspection at the
applicable time specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin MD90-55A017, dated September 27,
2013. If any cracking is found, before further
flight, do the repair or replacement, in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-55A017, dated September 27, 2013.

(i) Post-Repair Inspections

The post-repair inspections of the upper
rear spar cap of the aft flange that has been
splice-repaired specified in Table 1 of
paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin MD90-55A017, dated
September 27, 2013, are not required by this
AD.

Note 1 to paragraph (i) of this AD: The
damage tolerance inspections (post-repair
inspections of the upper rear spar cap aft
flange) specified in Table 1 of paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin MD90-55A017, dated September 27,
2013, may be used in support of compliance
with Section 121.1109(c)(2) or 129.109(b)(2)
of the Federal Aviation Regulations (14 CFR
121.1109(c)(2) or 14 CFR 129.109(b)(2)). The
corresponding actions specified in the
Accomplishment Instructions of Boeing Alert

Service Bulletin MD90-55A017, dated
September 27, 2013, are not required by this
AD.

(j) Exception to the Service Information

Where Boeing Alert Service Bulletin
MD90-55A017, dated September 27, 2013,
specifies a compliance time “after the
original issue date of this service bulletin,”
this AD requires compliance within the
specified compliance time after the effective
date of this AD.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in
paragraph (1) of this AD. Information may be
emailed to: 9-ANM-LAACO-AMOC-
REQUESTS@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and 14
CFR 25.571, Amendment 45, and the
approval must specifically refer to this AD.

(1) Related Information

For more information about this AD,
contact George Garrido, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood, CA 90712—
4137, phone: 562—627-5357; fax: 562—627—
5210; email: george.garrido@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Alert Service Bulletin MD90—
55A017, dated September 27, 2013.

(ii) Reserved.

(3) For Boeing service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data &
Services Management, 3855 Lakewood
Boulevard, MC D800-0019, Long Beach, CA
90846-0001; telephone 206—-544-5000,
extension 2; fax 206—-766—-5683; Internet
https://www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601

Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425 227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on
November 19, 2014.
Suzanne Masterson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014-28145 Filed 12—8—14; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Parts 117 and 121

[Docket No. FAA-2009-1093]

RIN 2120-AJ58

Flightcrew Member Duty and Rest
Requirements

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notification of availability.

SUMMARY: The FAA is issuing a Final
Supplemental Regulatory Impact
Analysis (Final SRIA) of its final rule
that amended its existing flight, duty
and rest regulations applicable to
certain certificate holders and their
flightcrew members. A copy of the Final
SRIA may be found in the docket for the
rulemaking. The Final SRIA responds to
comments that were made in response
to the Initial Supplemental Regulatory
Impact Analysis, and, where
appropriate, incorporates new
information provided by the
commenters. In addition, the Final SRIA
makes adjustments to the methodology
used to estimate the costs and benefits
of applying the final flight, duty, and
rest rule to cargo-only operations, and
includes additional sensitivity analyses.
The results of the Final SRIA concludes
that the base-case benefits of applying
the flight, duty, and rest rule to cargo-
only operations would be about $3
million, and the high-case benefits of
doing so would be about $10 million.
Conversely, the costs of applying the
flight, duty, and rest rule to cargo-only
operations would be about $452 million.
Because the results of the analysis
continue to indicate that the costs of
mandating all-cargo operation
compliance with the new flight, duty,
and rest rule significantly outweigh the
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benefits, the FAA has determined that
no revisions to the final rule are
warranted.

DATES: Effective December 9, 2014.

FOR FURTHER INFORMATION CONTACT: For
technical issues: Nan Shellabarger,
Aviation Policy and Plans (APO-1),
Federal Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone (202)
267-3274; email: nan.shellabarger@
faa.gov. For legal issues: Alex Zektser,
Office of the Chief Counsel,
International Law, Legislation, and
Regulations Division (AGC-200),
Federal Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone (202)
267-3073; email: alex.zektser@faa.gov.
SUPPLEMENTARY INFORMATION: On
January 4, 2012, the Federal Aviation
Administration (FAA) issued a final rule
that was published in the Federal
Register as Flight Crew Member Duty
and Rest Requirements. 77 FR 330—403.
The regulations, which only apply to
passenger operations conducted under
14 CFR 121 (part 121), became effective
on January 4, 2014. On December 21,
2011, the FAA also issued a Regulatory
Impact Analysis (original RIA) dated
November 18, 2011 (FAA-2009-1093—
2477). The original RIA provides the
basis for the FAA’s decision to (1)
promulgate the final rule establishing
new flight, duty, and rest requirements
for flight crews in passenger operations;
and (2) exclude flight crews in cargo-
only operations from the new
mandatory requirements. While cargo-
only operations are not required to meet
the new regulations, the rule permits
these operators to opt in to the rule if
they so choose.

On December 22, 2011 the
Independent Pilots Association (IPA)
filed a timely petition for review in the
United States Court of Appeals for the
District of Columbia Circuit. During the
course of reviewing the administrative
record for the purpose of preparing the
government’s brief, the FAA discovered
errors in the original RIA that supports
the final rule. The errors were
associated with the scope of costs
related to the implementation of the
regulations for cargo-only operations.
These errors appeared to be of a
sufficient amount that the FAA
concluded it was prudent to review the
portion of the cost-benefit analysis
related to cargo-only operations and
allow interested parties an opportunity
to comment on the corrected analysis.

On May 17, 2012, the FAA asked the
Court to remand the record to the
agency and to hold the case in abeyance
while the agency corrected the

inadvertent errors it had discovered.
The court granted the FAA’s motion on
June 8, 2012. While the passenger
operations rule is not at issue in the
court proceedings, the FAA, in an
abundance of caution, decided to have
that portion of the original RIA
reevaluated as well.

The FAA contracted with the John A.
Volpe National Transportation Systems
Center to review the original RIA for
accuracy, correct any errors identified,
and prepare a supplemental regulatory
evaluation of the revised analysis. As a
result of that review, the FAA issued an
Initial Supplemental RIA (Initial SRIA),
which provided an expanded discussion
of the methodology and information
sources used in the rulemaking analysis,
corrected reporting and calculation
errors identified in the original RIA, and
presented a sensitivity analysis on key
assumptions used in the analysis. The
Initial SRIA invited public comment on:
(1) Whether FAA was statutorily
foreclosed from considering costs and
benefits as part the flight, duty, and rest
rulemaking; and (2) any other aspect of
the initial SRIA.

In response to the Initial SRIA, the
FAA received comments from the
Independent Pilots Association (IPA);
the Cargo Airline Association (CAA);
the Air Line Pilots Association,
International (ALPA); Airlines for
America (A4A); the U.S. Airlines Pilots
Association (USAPA); the Airline
Professionals Association, Teamsters
Local 1224 (Teamsters Local 1224);
Atlas Air Worldwide Holdings, Inc.
(Atlas Air); the NetJets Association of
Shared Aircraft Pilots (NetJets); and the
Coalition of Airline Pilots Associations
(CAPA). The FAA has considered these
comments, and now issues the Final
SRIA as a product of that consideration.

The FAA’s discussion of public
comments is divided into two parts.
Consideration of whether the FAA was
statutorily foreclosed from considering
costs and benefits is set out in the next
section of this notice. Consideration of
all other significant issues raised in the
comments is set out in the Final SRIA
in the section entitled Disposition of
Issues Raised by Comments Received
Regarding the Initial Supplemental RIA.
Because the FAA concludes that it is
permitted to consider costs and benefits
and because the costs of mandating all-
cargo-operation compliance with the
new flight, duty, and rest rule
significantly outweigh the benefits, the
FAA has determined that no revisions to
the final rule are warranted.

A. Whether the FAA Is Statutorily-
Foreclosed From Considering Costs and
Benefits

In their comments, IPA, ALPA, and
Teamsters Local 1224 argue that section
212 of Public Law 111-216* prohibits
the FAA from considering costs as part
of its flight, duty, and rest rulemaking.
These commenters rely on Whitman v.
Am. Trucking Ass’n, 531 U.S. 457
(2001) for the proposition that Congress’
commitment of authority to consider
costs must be express. Because Public
Law 111-216 does not explicitly state
that the FAA may consider the costs of
a flight, duty, and rest rule, these
commenters argue that the FAA is
statutorily foreclosed from considering
the costs and benefits of this rule. IPA
and Teamsters Local 1224 also cite to
unrelated statutory provisions that
explicitly discuss costs for the
proposition that Congress will explicitly
specify when an agency must consider
costs as part of rulemaking. The statutes
that these commenters cite to are: (1)
Two FAA statutes concerning airports
(49 U.S.C. 44706(c) and (d)); and (2) a
Federal Motor Carrier Safety
Administration (FMCSA) statute
concerning fatigue (49 U.S.C.
31136(c)(2)).

ALPA argues that Public Law 111-216
prohibits consideration of costs and
benefits because it requires the FAA to
issue a rule based upon the “best
available scientific information . . . to
address problems related to pilot
fatigue.” 2 ALPA asserts that the FAA’s
decision to make compliance with the
final rule voluntary for all-cargo
operations was based solely on cost
considerations, and as such, failed to
satisfy these statutory mandates. ALPA
and Teamsters Local 1224 also state that
section 212 of Public Law 111-216
includes a list of factors that Congress
wanted the FAA to consider and costs
and benefits were not included as
factors for consideration. With regard to
the fact that this list included a
statement directing the FAA to consider
“[alny other factor the [FAA]
Administrator considers appropriate,” 3
IPA argues that ‘“‘Congress would not
have relied on such a modest phrase as
‘other matters [FAA] considers
appropriate’ to allow cost
considerations to cancel out the
scientific information and safety issues
it specified.” 4

1 Airline Safety and Federal Aviation
Administration Extension Act of 2010 (Public Law
111-216, 124 Stat. 2362 (49 U.S.C. 44701 note).

2 ALPA Comment at 7.

3Public Law 111-216, sec. 212(a)(2)(M).

4JPA Comment at 74.


mailto:nan.shellabarger@faa.gov
mailto:nan.shellabarger@faa.gov
mailto:alex.zektser@faa.gov

72972

Federal Register/Vol. 79, No. 236/ Tuesday, December 9, 2014 /Rules and Regulations

IPA argues that the legislative history
also shows that Congress intended to
foreclose the FAA from considering
costs and benefits. In support of its
argument, IPA cites to a sentence in the
H.R. Report No. 111-284, which states
that an ““ “‘updated rule will more
adequately reflect the operating
environment of today’s pilots and will
reflect scientific research on fatigue.””’ 5
IPA asserts that costs do not reflect the
pilot’s operating environment or
scientific research on fatigue and thus,
they cannot be considered.

Conversely, CAA, A4A, and Atlas Air
argue that the FAA is not statutorily
prohibited from considering the costs
and benefits of the flight, duty, and rest
rule. CAA asserts that the statutory
direction for the FAA to issue
regulations “‘based on the best available
scientific information” includes a
“scientifically sound cost-benefit
analysis,” as benefits could not be
calculated without the use of scientific
information.6 CAA, A4A, and Atlas Air,
and A4A also point out that Public Law
111-216 explicitly authorizes the FAA
to consider “[alny other matter the
Administrator considers appropriate.” 7
These commenters assert that Congress
would have considered it appropriate
for the FAA to consider costs because:
(1) The FAA has long used cost-benefit
analysis in its rulemakings; and (2)
Executive Order 13,563 explicitly
requires the consideration of costs and
benefits in rulemaking.

Finally, CAA, Atlas Air, and A4A
argue that statutory silence as to the
issue of costs and benefits does not
prohibit an agency from considering
costs and benefits because an analysis of
costs and benefits must be specifically
barred by statute. In support of this
position, these commenters cite to
Entergy Corp. v. Riverkeeper, Inc., 556
U.S. 208 (2009) and Michigan v. EPA,
213 F.3d 663 (D.C. Gir. 2000).

1. Overview of Cost-Benefit Analysis
Legal Framework

The process used by a federal
executive-branch agency to conduct a
legislative rulemaking, such as the one
at issue here, is governed by statutes
and executive orders. This process
includes, among other things, providing
notice and an opportunity for the public
to comment on the proposed rule 8 and
considering the costs and benefits of
rulemaking.® The requirement to

5TPA Comment at 71 (quoting H.R. Rep. No. 111-
284, at 7).

6 CAA Comment at 4.

71d.; Atlas Air Comment at 6; A4A Comment at
2-3.

85 U.S.C. 553.

9Executive Orders 12866 and 13563.

consider the costs and benefits of a
rulemaking has been a longstanding
feature of administrative law. This
requirement was first imposed on
executive agencies in 1981 by President
Reagan’s Executive Order 12291, which
stated that “[r]egulatory action shall not
be undertaken unless the potential
benefits to society for the regulation
outweigh the potential costs to society;
[and] . . . each agency shall, in
connection with every major rule,
prepare, and to the extent permitted by
law consider, a Regulatory Impact
Analysis.” 10 Each successive president
after President Reagan has retained the
requirement of cost-benefit analysis for
significant rulemakings. Currently, this
requirement is imposed by Executive
Orders 12866 and 13563.

Executive Order 12866, issued on
September 30, 1993, specifies that “[iln
deciding whether and how to regulate,
agencies should assess all costs and
benefits of available regulatory
alternatives, including the alternative of
not regulating.” 11 The executive order
first requires an agency to determine
whether a problem exists and whether
direct regulation is the best way of
addressing that problem.12 If an agency
determines that a problem exists and
that regulation is the best way of
addressing the problem, then the agency
must design regulations “in the most
cost-effective manner to achieve the
regulatory objective.” 13 As part of this
process the agency must “assess both
the costs and the benefits of the
intended regulation and, recognizing
that some costs and benefits are difficult
to quantify, propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.” 14

Executive Order 13563 was issued in
January 2011, and it reaffirms the cost-
benefit analysis required by Executive
Order 12866.1° Specifically, Executive
Order 13563 emphasizes that each
agency must “propose or adopt a
regulation only upon a reasoned
determination that its benefits justify its
costs (recognizing that some benefits
and costs are difficult to quantify).” 16
The executive order further states that
“[iln applying these principles, each
agency is directed to use the best
available techniques to quantify
anticipated present and future benefits
and costs as accurately as possible.

10 Executive Order 12291, 46 FR 13193 (February
17, 1981).

11 Executive Order 12866, sec. 1(a).

12 Id. sec.1(b)(1)-1(b)(3).

13 Id. sec. 1(b)(5).

14 Id. sec. 1(b)(6).

15 See Executive Order 13563, sec. 1(b).

16 Id.

Where appropriate and permitted by
law, each agency may consider (and
discuss qualitatively) values that are
difficult or impossible to quantify,
including equity, human dignity,
fairness, and distributive impacts.” 17

In short, cost benefit analysis, as
imposed by executive order, has been a
central feature of agency rulemaking.
The FAA is no exception, and since
1981, it has consistently used cost-
benefit analysis in its rulemakings.18 For
example, in its last flight, duty, and rest
rulemaking, which took place in 1985,
the FAA issued a final rule that
included a cost-benefit analysis.1® The
FAA'’s cost benefit analysis in that
instance showed that “the benefits of
the amendments [in the final rule]
exceed any costs involved with showing
compliance.” 20

2. Analysis of Public Law 111-216

Next, we turn to an examination of
whether Congress intended the FAA to
ignore its statutory and Executive Order
rulemaking requirements and not
consider a cost-benefit analysis in its
decision-making process.

First, we consider IPA, ALPA, and
Teamsters Local 1224’s argument that
the list of factors in Public Law 111-216
sec. 212(a)(2) was intended to be
exhaustive. Subsections 212(a)(2)(A)
through (L) list 12 specific factors that
Congress wanted the FAA to consider as
part of a flight, duty, and rest
rulemaking.

(A) Time of day of flights in a duty
period.

(B) Number of takeoff and landings in
a duty period.

(C) Number of time zones crossed in
a duty period.

(D) The impact of functioning in
multiple time zones on different daily
schedules.

(E) Research conducted on fatigue,
sleep, and circadian rhythms.

(F) Sleep and rest requirements
recommended by the National
Transportation Safety Board and the
National Aeronautics and Space
Administration.

17Id. sec. 1(c).

18 See, e.g., Commuter Operations and General
Certification and Operations Requirements, 60 FR
65832, 65911-12 (Dec. 20, 1995) (conducting a cost-
benefit analysis); Reduction of Fuel Tank
Flammability in Transport Category Airplanes, 73
FR 42444, 4248688 (July 21, 2008) (same); Safety
Management Systems for Part 121 Certificate
Holders Notice of Proposed Rulemaking, 75 FR
68224 (Nov. 5, 2010). See also Pilot Certification
and Qualification Requirements Final Rule, 78 FR
42324 (July 15, 2013); Qualification, Service, and
Use of Crewmembers and Aircraft Dispatchers Final
Rule, 78 FR 67800 (Nov. 12, 2013).

1950 FR 29306, 29319 (July 18, 1985).

20 [d.
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(G) International standards regarding
flight schedules and duty periods.

(H) Alternative procedures to
facilitate alertness in the cockpit.

(I) Scheduling and attendance policies
and practices, including sick leave.

(J) The effects of commuting, the
means of commuting, and the length of
the commute.

(K) Medical screening and treatment.

(L) Rest environments.

However, in subsection 212(a)(2)(M),
Congress stated that the FAA could also
consider “[alny other matters the [FAA]
Administrator considers appropriate.”
Because in sec. 212(a)(2)(M) Congress
expressly provided the FAA with the
discretion to consider factors that were
not explicitly listed in sec. 212(a)(2)(A)-
(L), we conclude that Congress did not
intend the list of factors in sec.
212(a)(2)(A)—(L) to be exhaustive.

We are also unpersuaded by IPA’s
argument that the language in sec.
212(a)(2)(M) does not include the
consideration of costs. This statutory
section allows the FAA to consider
“[a]ny other matters the Administrator
considers appropriate.” (emphasis
added). Thus, by the plain language of
the statute, the FAA can consider any
other matter that the FAA Administrator
considers appropriate for the flight,
duty, and rest rulemaking. Here, in light
of the requirements in Executive Orders
12866 and 13563, the FAA
Administrator considered a cost-benefit
analysis to be a necessary and
appropriate consideration for the flight,
duty, and rest rulemaking, thus making
the analysis an acceptable consideration
under sec. 212(a)(2)(M).

This means that, by the plain
language of Public Law 111-216, sec.
212(a)(2)(M), the FAA was not
foreclosed from satisfying its cost-
benefit-analysis obligations under
Executive Orders 12866 and 13563.
Rather, by requiring the agency to
“conduct a rulemaking proceeding” 21
and allowing the agency to consider
other matters, it is clear, based on the
plain language of the statute, that
Congress intended that the FAA follow
its long-standing rulemaking process
and comply with its obligations under
the Administrative Procedure Act and
executive orders, including Executive
Order 12866 and 13563.

Next, we turn to ALPA’s argument
that Public Law 111-216, sec. 212(a)(1)
was intended to foreclose a cost-benefit
analysis. That section states “[i]n
accordance with paragraph [(a)](3),22 the

21Public Law 111-216, sec. 212(a)(2).

22 Section 212(a)(3) requires that the FAA issue a
notice of proposed rulemaking within 180 days of
enactment and issue a final rule within a year of
enactment.

Administrator of the Federal Aviation
Administration shall issue regulations,
based on the best available scientific
information, to specify limitations on
the hours of flight and duty time
allowed for pilots to address problems
relating to pilot fatigue.” While sec.
212(a)(1) requires the FAA to conduct a
flight, duty, and rest rulemaking, sec.
212(a)(1) is silent as to the scope of the
final rule that must be issued under this
statute. Because of this silence, a flight,
duty, and rest rule, such as the one at
issue here, that applies to a subset of
pilots subject to FAA jurisdiction would
not violate sec. 212(a)(1), as this
statutory provision does not require the
final flight, duty, and rest rule to apply
to all pilots subject to FAA’s
jurisdiction.

We now turn to IPA, ALPA, and
Teamsters Local 1224’s argument that
an agency may not consider costs and
benefits unless that agency’s statute
explicitly instructs it to do so. We
disagree with this assertion and agree
with CAA, A4A, and Atlas Air that
statutory silence as to costs means that
an agency may consider costs and
benefits.

In 2000, the Court of Appeals for the
D.C. Circuit conducted an examination
of the governing caselaw at that time,
and concluded that an agency is barred
from considering costs “only where
there is clear congressional intent to
preclude consideration of cost.”
Michigan v. EPA, 213 F.3d 663, 678
(D.C. Cir. 2000). While the Supreme
Court has issued several cases on this
issue since that time, we do not believe
that these cases changed this
fundamental principle of statutory
interpretation.

In the most recent case to address this
issue, Entergy Corp. v. Riverkeeper, Inc.,
556 U.S. 208 (2009), the Supreme Court
examined a statutory provision in the
Clean Water Act. The statutory
provision at issue in that case directed
the EPA to set regulatory standards for
cooling water intake structures that
reflect ““ ‘the best technology available
for minimizing adverse environmental
impact.”” Id. at 218 (quoting 33 U.S.C.
1326(b)). The statute made no explicit
mention of a cost-benefit analysis.
Riverkeeper, 556 U.S. at 222. The
Supreme Court concluded that the
statute’s silence as to agency
consideration of costs and benefits ““is
meant to convey nothing more than a
refusal to tie the agency’s hands as to
whether cost-benefit analysis should be
used, and if so to what degree.” Id.

In a case decided eight years prior to
Riverkeeper, Whitman v. Am. Trucking
Ass’n, 531 U.S. 457 (2001), the Supreme
Court examined a different EPA statute.

In Whitman, the court examined EPA’s
consideration of costs under the Clean
Air Act. While the provisions of the
Clean Air Act at issue in that case did
not explicitly mandate cost
considerations, there were other
provisions of the Clean Air Act that did
contain explicit cost-consideration
requirements.23 In that context, the fact
that the Clean Air Act provisions at
issue did not have explicit cost
considerations meant that Congress did
not want the agency to consider costs.
Thus, as the Supreme Court
subsequently pointed out, Whitman
“stands for the rather unremarkable
proposition that sometimes statutory
silence, when viewed in context, is best
interpreted as limiting agency
discretion.” 24

We agree with CAA, A4A, and Atlas
Air that the situation in this case is
more analogous to Riverkeeper than it is
to Whitman. Unlike the Clean Air Act
statute at issue in Whitman, there are no
statutory provisions in Public Law 111-
216 that contain explicit cost-benefit
consideration requirements. Indeed, in
addition to the flight, duty, and rest
rulemaking provisions of section 212,
Public Law 111-216 contains seven
other mandates for the FAA to conduct
rulemaking proceedings, none of which
mention a cost benefit analysis.25
Consequently, the fact that section 212
of Public Law 111-216 does not
explicitly mention a cost-benefit
analysis is meaningless, as this analysis
also is not explicitly mentioned
anywhere in Public Law 111-216. Thus,
we conclude that, just like the statute in
Riverkeeper, Congress’ omission of an

23 See Riverkeeper, 556 U.S. at 223 (explaining
the rationale for the Whitman decision).

24]d. (emphasis added).

25 Those provisions are in Public Law 111-216,
secs. 203(b)(2) (requiring the Administrator to issue
regulations to carry out this subsection); 206(b)(1)-
(2) (requiring the Administrator to issue an NPRM
and final rule based on the recommendations of an
aviation rulemaking committee regarding flight
crewmember mentoring, professional development,
and leadership); 208(a) (requiring “‘the
Administrator . . . [to] conduct a rulemaking
proceeding to require’ air carriers to provide
ground and flight training to flight crewmembers on
aircraft stall recognition and recover, as well as
recognition of aircraft upset and recovery); 209(a)
(requiring the Administrator to issue a final rule
with respect to the NPRM published on Jan. 12,
2009 relating to training programs for flight
crewmembers and aircraft dispatchers); 215(a)
(requiring the Administrator to “conduct a
rulemaking proceeding to require all part 121 air
carriers to implement a safety management
system”); 216(a)(1) (requiring the Administrator to
“conduct a rulemaking proceeding to develop and
implement means and methods for ensuring that
flight crew members have proper qualifications and
experience”), and 217(a) (requiring the
Administrator to “conduct a rulemaking proceeding
to amend part 61 of title 14, Code of Federal
Regulations, to modify requirements for the
issuance of an airline transport pilot certificate”).
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explicit cost-benefit discussion in
Public Law 111-216, sec. 212 was
“meant to convey nothing more than a
refusal to tie the agency’s hands as to
whether cost-benefit analysis should be
used, and if so to what degree.”
Riverkeeper, 556 U.S. at 222.

Furthermore, we do not find IPA and
Teamsters Local 1224’s citation to
statutory language in unrelated statutes
discussing cost considerations to be
persuasive. These commenters cite to
the cost considerations specified in the
following statutes: (1) Two FAA statutes
concerning airports (49 U.S.C. 44706(c)
and (d)); and (2) a Federal Motor Carrier
Safety Administration (FMCSA) statute
concerning fatigue (49 U.S.C.
31136(c)(2)).

Here, the two airports statutes cited
by IPA and Teamsters Local 1224 (49
U.S.C. 44706(c) and (d)) deal with the
issuance of an airport operating
certificate to a person desiring to
operate an airport. Both of these statutes
are completely unrelated to the flight,
duty, and rest rulemaking at issue in
this case, as the flight, duty, and rest
rule is limited to 14 CFR part 121 air-
carrier operations and does not affect
airport operating certificates. In
addition, neither 49 U.S.C. 44706(c) nor
49 U.S.C. 44706(d) was enacted or
changed by Public Law 111-216, and
thus fall outside the scope of the
Supreme Court’s holding in Whitman.
Accordingly, the fact that Congress
explicitly mentioned costs in 49 U.S.C.
44706(c) and (d) is irrelevant for the
purposes of construing the meaning of
Public Law 111-216, sec. 212(a).

Furthermore, the mere fact that both
of these statutes are administered by the
FAA is not dispositive. In Whitman, the
Supreme Court analyzed a Clean Air Act
statute administered by the EPA and
concluded that the statute prohibited
the consideration of costs. Whitman,
531 U.S. at 457. In Riverkeeper, the
Supreme Court analyzed a Clean Water
Act statute, also administered by the
EPA, and reached a different result:
That the statute’s silence as to costs
meant that the EPA could consider costs
and benefits. See Riverkeeper, 556 U.S.
at 222. If one cost-benefit statutory
provision is carried over to all other
statutes administered by an agency,
regardless of whether the statutory
provisions fall within the same Act or
Public Law, then Riverkeeper would
have been decided differently, as the
EPA-administered Clean Air Act

provisions would have controlled the
statutory construction of the EPA-
administered Clean Water Act
provisions at issue in Riverkeeper.

Similarly, the FMCSA statute cited by
the commenters (49 U.S.C. 31136(c)(2))
was not enacted or changed by Public
Law 111-216 and does not apply to the
FAA'’s flight, duty, and rest rulemaking.
Section 31136 gives FMCSA the power
to prescribe regulations for commercial
motor vehicle safety. Because the FAA
does not have jurisdiction to regulate in
this area, this statute is not relevant for
FAA purposes.

Finally, we are unpersuaded by IPA’s
legislative history argument. IPA points
to a single sentence in the H.R. Report,
which states that an ““ ‘updated rule will
more adequately reflect the operating
environment of today’s pilots and will
reflect scientific research on fatigue,” ”” 26
to assert that the FAA was limited to
considering scientific research on
fatigue in its decision-making process.
Neither this sentence, nor the legislative
history, provide any indication that
Congress intended for the FAA to ignore
its statutory and executive order
obligations and not consider cost-benefit
analysis in conducting this rulemaking.
Furthermore, the legislative history
regarding all of the rulemaking
mandates in Public Law 111-216 makes
no mention of Congress’s intent to
foreclose FAA’s consideration of costs
and benefits.2” To the contrary, as
discussed earlier, Congress explicitly
instructed the FAA in section
212(a)(2)(M) of Public Law 111-216 to
consider “[alny other matters the [FAA]
Administrator considers appropriate.”
Accordingly, we find that Congress did
not intend to statutorily foreclose the
FAA from considering costs and
benefits in the flight, duty, and rest
rulemaking at issue here.

B. Summary of Final Supplemental RIA

Turning to the Final Supplemental
RIA (Final SRIA), the Final SRIA
responds to comments made in response
to the Initial SRIA, and, where
appropriate, the Final SRIA incorporates
information and suggestions made by
the commenters. The Final SRIA adjusts
the methodology used to estimate the
benefits of applying the final rule to

26JPA Comment at 71 (quoting H.R. Rep. No.
111-284, at 7).

27 See H.R. Report No. 111-284 (House committee
report making no mention of a Congressional intent
to foreclose a cost-benefit analysis or override
Executive Orders 12866 and 13563).

cargo-only operations in the following
ways (there are no changes to the
benefits estimates for passenger
operations):

¢ Adjusts the aircraft models used in
the base and high case.

¢ Accounts for the possibility of non-
crew passengers being involved in a
catastrophic accident for the high case.

e Accounts for the possibility of
ground fatalities resulting from a
catastrophic accident for the high case.

¢ Accounts for additional medical
costs of non-fatal injuries for the base
case.

¢ Revises the effectiveness rating of
the final rule for the sole cargo accident
in the accident history analysis from 75
percent to 15 percent.28

e Includes a section describing the
non-quantified benefits of the final rule.

This Final SRIA adjusts the
methodology used to estimate the costs
of applying the final rule in the
following ways:

¢ Calculates the cost of the aircraft
downtime separately for passenger and
cargo operations.

¢ Incorporates new data on the
number of primary lineholders relative
to the number of flightcrew members for
carriers in the freight industry groups.

e Includes the costs of employer
provided benefits for airline employees
in addition to wage costs when
estimating labor costs associated with
the final rule for both passenger and
cargo-only operations.

Moreover, the Final SRIA includes an
additional sensitivity analysis (found in
Appendix B) to explore whether using
a limited number of alternative
assumptions suggested in comments to
the Initial SRIA would impact the
central conclusion that the costs of
applying the final rule to cargo-only
operations vastly outweigh the
estimated benefits. The sensitivity
analysis does not alter that central
conclusion. Table 1 and Table 2
summarize the differences between the
original RIA the Initial SRIA, and the
Final SRIA.

28 This change was made in response to CAA’s
comment concerning the single all-cargo accident
that would have been mitigated by the provisions
of this rule. As discussed more fully in the Final
SRIA, CAA correctly pointed out that the schedules
of the flightcrew members involved in the accident
would have complied with the provisions of this
rule if this rule had applied to those flightcrew
members. Thus the FAA reduced the effectiveness
rating to 15% in the final SRIA.
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TABLE 1—NOMINAL COSTS AND BENEFITS (2012—2023), PASSENGER OPERATIONS
[2011 $Millions]
Original RIA Initial SRIA Final SRIA
Total BENefitS—Base CaASE .......ccceeiiiuiieiiiiee ettt etee e e et e e et e e e tee e e e abeeeeeateeeeneeeeeaneeeanns $376 $401 $401
Total Benefits—High Case 716 757 757
TOtAI COSES ..ottt e et e e e e e et e e e e e e e e e e e e e e ee e a———eeaeeeaenraaeeaaeeeannaarraaaaaaan 390 457 462
TABLE 2—NOMINAL COSTS AND BENEFITS (2012-2023), CARGO OPERATIONS
[2011 $Millions]
Original RIA Initial SRIA Final SRIA
Total BENefits—Base CASE ........ccceeieiiiiiiiieeiie ettt et ett et eeee et e et e st e e e e e saeeetaessseeabeesanaenns $20.35 $5 $3
Total Benefits—High Case 32.55 31 10
LI ] €= U o T -SSR 306 550 452

The Final SRIA results in data that
provides justification for the exclusion
of cargo operations from the final rule,
and continues to provide justification
for the final rule on passenger
operations.29 As discussed above, the
FAA is not only required by Executive
Orders 12866 and 13563 to consider the
costs and benefits of making compliance
with this flight, duty, and rest rule
mandatory for all-cargo operations, but
Congress specifically permitted FAA to
consider “[alny other matters the
Administrator considers appropriate.” 30
Because the costs of mandating all-
cargo-operation compliance
significantly exceed the benefits of
doing so, the FAA has determined that
no revisions to the final rule are
warranted.

Issued on December 3, 2014.

Mark W. Bury,

Assistant Chief Counsel for International Law,
Legislation and Regulations.

[FR Doc. 2014-28868 Filed 12—8—14; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG—-2014-0978]

Drawbridge Operation Regulation;
Upper Mississippi River, Dubuque, IA

AGENCY: Coast Guard, DHS.

29 The costs of the final rule for passenger
operations are somewhat higher than the base case
benefits estimate for those operations but well
below the high case estimate.

We also note that saving just 85 lives in a 10 year
period would cause this rule to be cost beneficial.

30 Public Law 111-216, sec. 212(a)(2)(M).

ACTION: Notice of deviation from
drawbridge regulations.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Illinois
Central Railroad Drawbridge, across the
Upper Mississippi River, mile 579.9, at
Dubuque, Iowa. The deviation is
necessary to allow the bridge owner
time to perform preventive maintenance
that is essential to the continued safe
operation of the drawbridge.
Maintenance is scheduled in the winter
when there is less impact on navigation,
instead of scheduling work in the
summer when river traffic increases.
This deviation allows the bridge to open
on signal if at least 24-hours advance
notice is given. It further allows the
bridge to remain closed for up to 72
hours in duration occasionally to
replace larger components as long as 72-
hours notice is given to the USCG
District Eight Western Rivers Bridge
Branch.

DATES: This deviation is effective from
5 p.m., December 15, 2014 until 9 a.m.,
March 1, 2015.

ADDRESSES: The docket for this
deviation, (USCG—-2014-0978) is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
Holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Eric A.
Washburn, Bridge Administrator,
Western Rivers, Coast Guard; telephone

314—269-2378, email Eric. Washburn@
uscg.mil. If you have questions on
viewing the docket, call Cheryl F.
Collins, Program Manager, Docket
Operations, telephone 202-366—-9826.
SUPPLEMENTARY INFORMATION: The
Chicago, Central & Pacific Railroad
requested a temporary deviation for the
Illinois Central Railroad Drawbridge,
across the Upper Mississippi River, mile
579.9, at Dubuque, Iowa to open on
signal if at least 24-hours advance notice
is given for 76 days from 5 p.m.,
December 15, 2014 until 9 a.m., March
1, 2015 for scheduled maintenance on
the bridge. The deviation further allows
the bridge to remain closed for up to 72
hours in duration occasionally to
replace larger components as long as 72-
hours notice is given to the USCG
District Eight Western Rivers Bridge
Branch.

The Illinois Central Railroad
Drawbridge currently operates in
accordance with 33 CFR 117.5, which
states the general requirement that the
drawbridge shall open on signal.

There are no alternate routes for
vessels transiting this section of the
Upper Mississippi River.

Winter conditions on the Upper
Mississippi River coupled with the
closure of Army Corps of Engineer’s
Lock No. 17 (Mile 437.1 UMR) and Lock
No. 20 (Mile 343.2 UMR) from 7 a.m.
January 5, 2015 until 12 p.m., March 6,
2015 will preclude any significant
navigation demands for the drawspan
opening. In addition, Army Corps Lock
No. 12 (Mile 556.7 UMR) and Lock No.
13 (Mile 522.5 UMR) will be closed
from 7:30 a.m. December 15, 2014 to
11:00 March 1, 2015.

The Illinois Central Railroad
Drawbridge, in the closed-to-navigation
position, provides a vertical clearance of
19.9 feet above normal pool. Navigation
on the waterway consists primarily of
commercial tows and recreational
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watercraft and will not be significantly
impacted. The drawbridge will open if
at least 24-hours advance notice is given
and will close for up to 72 hours
provided 72-hours advance notice is
given to the USCG District Eight
Western Rivers Bridge Branch. This
temporary deviation has been
coordinated with waterway users. No
objections were received.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: November 24, 2014.
Eric A. Washburn,
Bridge Administrator, Western Rivers.
[FR Doc. 2014-28842 Filed 12—8-14; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR-2014-0206; FRL-9920-20-
Region 5]

Approval and Promulgation of
Implementation Plans; Wisconsin;
Nitrogen Oxide Combustion Turbine
Alternative Control Requirements for
the Milwaukee-Racine Former
Nonattainment Area

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: On February 24, 2014, the
Wisconsin Department of Natural
Resources (WDNR) submitted revisions
to the limits found in its nitrogen oxides
(NOx) combustion turbine rule for the
Milwaukee-Racine area formerly
nonattainment for the 1997 ozone
standard. This revision is contained in
2013 Wisconsin Act 91—Senate Bill
371,” which provides for alternative
NOx requirements, subject to
Environmental Protection Agency (EPA)
approval on a case-by-case basis, to
determine whether these alternative
limits satisfy the reasonably available
control technology (RACT) requirements
of the Clean Air Act (CAA). EPA
proposed to approve this rule as a
revision to the State Implementation
Plan (SIP) on April 30, 2014, and
received adverse comments. EPA
subsequently issued a supplemental
proposal on October 9, 2014, to address
the issue of whether the SIP revision
satisfies certain anti-backsliding
requirements of the CAA. EPA received

an adverse comment on this
supplemental proposal on October 23,
2014. After duly considering both this
comment and the adverse comments
received in response to the April 30,
2014, proposal, EPA is approving this
rule because the process established
will ensure that modified sources meet
RACT and the revision meets the anti-
backsliding requirements of the CAA.
This final action addresses all of these
adverse comments.

DATES: This final rule is effective on
December 9, 2014.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-OAR-2014-0206. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Steven
Rosenthal, at (312) 886—-6052 before
visiting the Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Steven Rosenthal, Environmental
Engineer, Air Programs Branch (AR-
18J), Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 866—6052,
rosenthal.steven@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What is the background for this final
approval?

II. What are EPA’s response to comments?

III. What action is EPA taking?

IV. Statutory and Executive Order Reviews

I. What is the background for this final
approval?

A detailed background for this
approval is contained in the April 30,
2014, direct final rule (79 FR 24337),
which can also be found in the docket
for this action.

Under Wisconsin’s current SIP-
approved NOx control program, NR 428,
existing simple cycle combustion

turbines larger than 84 megawatts (MW)
that undergo a major modification after
February 2001 must meet the emission
limitations set forth in s. NR
428.04(2)(g)1.a. and 2.a. This provision
sets NOx emission limits of 12 or 25
parts per million dry volume (ppmdv) at
15% oxygen (O>), on a 30-day rolling
basis, when firing natural gas or
distillate oil, respectively.

The WDNR originally set the NOx
emission limitations for combustion
turbines, in NR 428.04(2)(g)1.a. and 2.a.,
based on the mistaken assumption that
dry low NOx (DLN) combustion
technology was feasible and available
for both new and modified combustion
turbines and that such technology was
capable of meeting the established
emission limitations. As previously
stated, the emission limitations in NR
428.04(2)(g)1.a. and 2.a. apply to simple
cycle combustion turbines that are
larger than 84 MW (of which there are
only four in the Milwaukee-Racine
maintenance area) and undergo a major
modification. These four combustion
turbines are the model 11N turbines that
were manufactured by ASEA Brown-
Boveri (ABB) and are operated by We
Energies at its Paris generating facility.
These four combustion turbines were
designed and manufactured to use water
injection instead of DLN technology to
control NOx emissions. Use of water
injection limits NOx emissions to the
alternate levels provided by Wisconsin
Act 91 (25 ppmdyv, for natural gas and
65 ppmdv for oil), but cannot achieve
the emission limits required by NR
428.04(2)(g), Wis. Admin. Code (12 and
25 ppmdv). These combustion turbines
are all located in an area that is
designated attainment for both the 1997
and 2008 ozone standards, although
there is a monitor in the area with a
design value that exceeds the 2008
ozone standard for the most recent
three-year period for which certified
data are available (2011-2013).

For reasons described in the April 30,
2014, direct final rule (79 FR 24337),
WDNR has determined that the
previously-approved SIP NOx emission
limits for simple cycle combustion
turbines that undergo a major
modification in the Milwaukee-Racine
area are not feasible for the four existing
combustion turbines to which these
limits would apply. EPA agrees with
this determination. The Wisconsin
legislature adopted s. 285.27(3m), which
became effective on December 15, 2013,
to establish feasible RACT limits in the
event of a major modification. EPA finds
that these limits constitute RACT and
issued both a direct final rule and a
proposed rule to approve the rule into
the SIP.
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In response to EPA’s rulemaking, the
Sierra Club and Midwest Environmental
Defense Center provided comments
objecting to the proposed revision. One
of their comments stated that because
two of We Energies’ units had
undergone modifications in 2002, they
were subject to the lower limits of s. NR
428.04(2)(g)1.a. and 2.a. and, as a result,
the SIP revision was relaxing the limits
for these units and that “EPA has done
no analysis of whether this increase
would result in problems maintaining
compliance with ozone standards or 1-
hour NO; standards.”

In response to this comment, EPA
withdrew the direct final rule and
published a supplemental proposal on
October 9, 2014, explaining its basis for
concluding that the SIP revision
satisfies the anti-backsliding
requirements of section 110(1) of the
CAA. The Midwest Environmental
Defense Center submitted an adverse
comment in response to this
supplemental proposal.

II. What are EPA’s responses to
comments?

A. On May 30, 2014, David Bender
provided the following comment on
behalf of the Sierra Club and Midwest
Environmental Defense Center.

Comment—The proposed SIP revision
is an unlawful backslide that increases
allowable emissions. Contrary to EPA’s
suggestion that Wis. Stat. section
285.27(3m) “will not increase allowable
NOx emission rates above current levels
for the affected combustion turbines,”
that the provisions of section
285.27(3m) ““are significantly more
stringent than the ROP emission
limitations” and ““do not relax current
allowable emission requirements,” the
statute is clearly a backslide from the
limits that currently apply under the
approved Wisconsin SIP.

The Paris Generating Station emission
units P01 and P04 were modified in
June 2002. Therefore, from June 2002, to
the present, those units were subject to
the 12 ppmdv and 25 ppmdyv limits in
NR 428.04(2)(g)1.a. and 2.a. when
burning natural gas and oil,
respectively. WDNR’s submission
incorrectly suggests that currently-
applicable NOx limits are higher than
the proposed 25 ppm limit, when in fact
the currently applicable NOx limits are
significantly lower than 25 ppm. The
limits that EPA proposes to adopt would
increase the allowable emissions from
units P01 and P04 by more than 100
percent. This is an unlawful backslide.
Moreover, EPA has done no analysis of
whether this increase would result in
problems maintaining compliance with

ozone standards or 1-hour NO,
standards.

EPA response—EPA notes the point
raised by the commenters that, although
the rule is not expected to result in any
units operating at higher emissions rates
than in the past, the rule would increase
the emissions limits applicable to these
sources under the SIP.1 Section 110(1) of
the CAA provides in part that, “The
Administrator shall not approve a
revision of a [SIP] if the revision would
interfere with any applicable
requirement concerning attainment and
reasonable further progress (as defined
in section 7501 of this title), or any
other applicable requirement of [the
Act].”

In order to avoid any potential for
interference with attainment or
maintenance of the NAAQS for ozone
and nitrogen dioxide, Wisconsin has
identified contemporaneous, offsetting
emission reductions of NOx from a
different emission source to compensate
for the change in the SIP limits for NOx
proposed in the rule at issue.2 We
explained in the supplemental proposal
for this action (79 FR 61042) how
Wisconsin calculated the appropriate
amounts of offsets, and additional
information on the source of the offsets.

Wisconsin submitted to EPA 54.6 tons
per year of excess NOx emission credits
generated by the South Oak Creek (SOC)
Unit 5 generating facility to be used to
address potential backsliding under this
SIP revision. Wisconsin also notes that
a total of 61,970 tons of NOx was
emitted in the Milwaukee-Racine ozone
area from all sources in 2011. The
emission reductions of 54.6 tons per
year being addressed here for anti-
backsliding represents less than 0.07%
of that total. Taking these offsets into
account, EPA has concluded that
approval of this SIP revision will not
interfere with attainment or
maintenance of the ozone or NO,
NAAQS, or any other applicable CAA
requirement.

B. On October 23, 2014, Karen J.T.
Jansen, on behalf of the Midwest
Environmental Defense Center,
submitted the following comment in
response to EPA’s supplemental
proposed rule.

Comment—The proposed rule
constitutes impermissible backsliding
under CAA Section 110(1) and the EPA
should not approve the proposed rule.

The Paris Generating Station emission
units P01 and P04 underwent a major

1 As noted above, EPA believes that the emissions
rates in the SIP are technically infeasible for these
sources to meet.

2 As the offset is for NOx emissions, the analysis
is equally applicable to the NAAQS for ozone and
nitrogen dioxide.

modification in June 2002, which
changed those units’ NOx emission
limits to 12 ppmdv when burning gas
and 25 ppmdv when burning oil. The
proposed rule would raise these limits
to 25/65 ppmdv. This is a huge increase.
According to the WDNR, the amount of
NOx at issue is only .07% of the ozone
area’s total; however, each increase in
NOx emission limits contributes to SIP
attainment or non-attainment.
Increasing these NOx limits by over
100% contributes, however
incrementally, to unlawful backsliding.

While the WDNR has identified the
SOC Unit 5 as an offsetting option, it
assumes that the Paris Generating
Station was meeting the 25 ppmdv
limits, while it actually regularly
exceeded 25 ppmdv. The station is
currently shut down due to a
compliance order from the WDNR, so its
actual emissions are unknown. Based on
its past history, it is likely that the Paris
Generating Station will exceed the
calculated 25 ppmdv. Because of the
unlawful backsliding, the EPA must
reject the proposed rule.

EPA response—As discussed above,
EPA agrees that the rule would increase
the emissions limits applicable to these
sources under the SIP. In order to avoid
any potential for interference with
attainment or maintenance of the
NAAQS for ozone and nitrogen oxide,
Wisconsin has identified
contemporaneous, offsetting emission
reductions of NOx from a different
emission source to compensate for the
change in the SIP limits for NOx
proposed in the rule at issue.

Wisconsin has identified enforceable
emission reductions to be used in
offsetting the 54.6 tons per year of
excess emissions in order to offset any
backsliding. These emission reductions
are generated by enforceable emission
limitations currently in place for the
SOC Unit 5 electric generating facility,
which operates in the Milwaukee-
Racine former ozone nonattainment
area.

There is no guarantee that any source
will always comply with its SIP limit.
However, if the Paris units exceed their
SIP limits, they become subject to an
enforcement action. Furthermore,
Wisconsin has documented that the
Paris combustion turbines have been in
compliance with the 25 ppmdv limit
since at least May 2009.

C. On May 30, 2014, David Bender
also provided the following comment on
behalf of the Sierra Club and Midwest
Environmental Defense Center.

Comment—EPA relies on a best
available control technology (BACT)
determination by WDNR in 2008 for the
Concord Generating Station to find that
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selective catalytic reduction (SCR)
technology is too costly to be the basis
for a RACT limit for the Paris plant. The
only basis for finding 25/65 ppm is an
appropriate RACT limit is the Concord
BACT determination. But, because the
Concord BACT determination was
wrong, there is no basis to find that the
25/65 ppm limit constitutes RACT. The
commenter goes on to criticize
Wisconsin’s BACT determination both
for incorrectly determining the cost-
effectiveness of an SCR to be $8,236 per
ton of NOx removed and also for its
criteria in evaluating BACT.

EPA response—The purpose of our
referring to the Concord BACT
determination process was to explain
how the State identified the issue that
the emission limits in the approved SIP,
which were based on DLN technology,
were adopted in error. Based on the
information submitted by the State, we
agree that DLN is not feasible at this
time for the four combustion turbines to
which the limits that were promulgated
in error might apply. This action is not
reviewing or approving the BACT
process for the Concord facility.

Once the State identified the
infeasibility of the standards in the
existing SIP, a determination of RACT
was made. For purposes of meeting the
RACT requirement of the CAA, the
BACT determination is not dispositive
as the two standards are different. RACT
is “reasonably available control
technology” and BACT is “best
available control technology.” For
purposes of determining whether the
revised limits are RACT, the State
looked at emission limits that apply to
similar turbines at other facilities. None
of those facilities were subject to limits
tighter than those the State of Wisconsin
has adopted and the commenter does
not identify any sources subject to
tighter RACT limits. Moreover, we note
that before a turbine would be subject to
the newly adopted, less stringent limits,
the source would need to demonstrate
that it was not technologically or
economically feasible to meet the tighter
limits and EPA would need to approve
such demonstration.

III. What action is EPA taking?

EPA is approving Section
1.285.27(3m), into Wisconsin’s NOx
SIP.

Section 553(d) of the Administrative
Procedure Act (APA), 5 U.S.C. chapter
5, generally provides that rules may not
take effect earlier than 30 days after they
are published in the Federal Register.
However, APA section 553(d) allows an
effective date less than 30 days after
publication for a rule that “that grants
or recognizes an exemption or relieves

a restriction.” 5 U.S.C. 553(d)(1). Since
today’s action relieves a restriction (i.e.,
NOx emission limits of 12 or 25 ppmdv
at 15% O,, on a 30-day rolling basis)
that prohibited these turbines from
operating, EPA is making this action
effective immediately upon publication.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

This rule is not approved to apply on
any Indian reservation land or in any

other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175, nor will it impose
substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 9, 2015. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Nitrogen oxides.

Dated: November 24, 2014.

Susan Hedman,
Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
m 2. Section 52.2570 is amended by

adding paragraph (c)(133) to read as
follows:
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§52.2570 Identification of plan.
* * * * *
(C) * x %

(133) On February 24, 2014, the
Wisconsin Department of Natural
Resources submitted revisions to its
nitrogen oxide (NOx) combustion
turbine rule for the Milwaukee-Racine
former nonattainment area for the 1997
ozone standard. This revision is
contained in “2013 Wisconsin Act 91—
Senate Bill 371" which allows
alternative NOx emission requirements
for simple cycle combustion turbines,
that undergo a modification on or after
February 1, 2001, if dry low NOx
combustion is not technically or
economically feasible. This revision is
approvable because it provides for
alternative NOx requirements subject to
EPA approval on a case-by-case basis
and therefore satisfies the reasonably
available control technology (RACT)
requirements of the Clean Air Act (Act).

(i) Incorporation by reference.
Wisconsin statute, Section 285.27(3m),
Exemption from Standards for Certain
Combustion Turbines, as revised by
2013 Wisconsin Act 91 enacted
December 13, 2013. (A copy of 2013
Wisconsin Act 91 is attached to Section
285.27(3m) to verify the enactment
date.)

[FR Doc. 201428727 Filed 12—8—14; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR-2011-0968; FRL-9920-15-
Region 5]

Approval and Promulgation of Air
Quality Implementation Plans; Indiana;
Open Burning Rule

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a November
14, 2011, request by Indiana to revise
the state implementation plan (SIP) to
update the open burning provisions in
Title 326 of the Indiana Administrative
Code (IAC), Article 4, Rule 1 (326 IAC
4-1), Open Burning Rule. This action
applies statewide, with the exception of
Clark, Floyd, Lake and Porter counties.
EPA is approving this rule for
attainment counties and is taking no
action on the rule for Clark, Floyd, Lake
and Porter counties which are
nonattainment or maintenance areas for
ozone (O3) or particulate matter (PM).

DATES: This final rule is effective on
January 8, 2015.
ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-OAR-2011-0968. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Charles
Hatten, Environmental Engineer, at
(312) 886—6031 before visiting the
Region 5 office.
FOR FURTHER INFORMATION CONTACT:
Charles Hatten, Environmental
Engineer, Control Strategies Section, Air
Programs Branch (AR-18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 8866031,
hatten.charles@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:
I. What is EPA addressing in this document?
II. Public Comments Received and EPA’s
Response
II. What action is EPA taking?
IV. Statutory and Executive Order Reviews

I. What is EPA addressing in this
document?

On September 17, 2014 (79 FR 55641,
79 FR 55712), EPA published a direct
final approval of revisions to 326 IAC 4—
1, Indiana’s open burning rule. The
revisions improve and expand the
applicability of open burning and its
impact on air quality statewide.

On November 5, 2014, EPA withdrew
the direct final approval because of an
adverse comment (79 FR 65589). In this
document EPA is responding to the
comment and taking final action to
approve Indiana’s SIP revision request.

I1. Public Comment Received and EPA’s
Response

EPA received one adverse comment
on the September 17, 2014, proposed
approval of this Indiana rule.

Comment: Commenter disagrees with
approval of Indiana’s open burning rule.
Commenter says the wind in Indiana
moves in an easterly direction and that
fine PM emissions from Indiana
contributes to the cause of serious
health effects (lung cancer, heart attacks,
strokes, asthma, pneumonia, and
allergies) for all people breathing the
polluted air from Indiana. The
commenter also said that the allowance
of open burning hurts the nation and
raises the concern of huge health costs
for people breathing dirty air from
Indiana.

EPA Response: EPA agrees that
exposure to fine PM may be linked to
a number of health related problems.
The revision to rule 326 IAC 4-1
strengthens Indiana’s existing open
burning rule by reducing the amount of
open burning allowed to take place in
Indiana, thereby reducing the exposure
of the general population to PM
emissions and minimizing health care
costs.

III. What action is EPA taking?

EPA is approving the November 14,
2011, request by IDEM to revise
Indiana’s SIP to update 326 IAC 4-1,
Indiana’s Open Burning Rule, because
reducing open burning will reduce PM,
volatile organic compounds, and other
pollutants. EPA’s action applies
statewide, with the exception of Clark,
Floyd, Lake and Porter counties. EPA is
taking no action in Clark, Floyd, Lake,
and Porter counties which are
nonattainment or maintenance areas for
03 or PM.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Clean Air Act and
applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

e Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);
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e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Public Law 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

This rule is not approved to apply on
any Indian reservation land or in any

other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 9, 2015.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for

EPA-APPROVED INDIANA REGULATIONS

the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Emission reporting,
Incorporation by reference, Ozone,
Volatile organic compounds.

Dated: November 24, 2014.
Susan Hedman,
Regional Administrator, Region 5.
40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2.In §52.770, the table in paragraph
(c) is amended by revising the entries
under the subheading entitled “Article
4. Burning Regulations” and by adding
footnote 1 to the end of the table to read
as follows:

§52.770 Identification of plan.
* * * * *
(C) * *x %

Indiana citation Subject

Indiana
effective date

EPA Approval date

Notes

Article 4. Burning Regulations

Rule 1. Open Burning '

Definitions
Scope

Prohibition against open burning
Exemptions ........ccccenviiieene

02/10/2001
02/10/2001
02/10/2001
10/28/2011

12/9/2014, [insert Federal Register citation].
12/9/2014, [insert Federal Register citation].
12/9/2014, [insert Federal Register citation).
12/9/2014, [insert Federal Register citation].

Emergency burning .........ccocceiiiiiinns 10/28/2011 12/9/2014, [insert Federal Register citation].

4-1-4.1 ... Open burning approval; criteria and 12/15/2002 12/9/2014, [insert Federal Register citation].

conditions.
4-1-42 ... Open burning; approval revocation ... 02/10/2001 12/9/2014, [insert Federal Register citation].
4-1-43 ........... Open burning approval; delegation of 02/10/2001 12/9/2014, [insert Federal Register citation].

authority.

Rule 2. Incinerators

4-2-1 e Applicability .......ccccoovvieiiieeeene 12/15/2002 11/30/2004, 69 FR 69531.
4-2-2 ... Incinerators ........ccccceveveieenienieeceee 12/15/2002 11/30/2004, 69 FR 69531.
4-2-3 ... Portable incinerators (Repealed) ....... 12/15/2002 11/30/2004, 69 FR 69531.
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Indiana citation Subject Indiana EPA Approval date Notes

effective date

* *

* * *

* *

1EPA is approving this rule for the counties of Adams, Allen, Bartholomew, Benton, Blackford, Boone, Brown, Carroll, Cass, Clay, Clinton,
Crawford, Daviess, Dearborn, Decatur, De Kalb, Delaware, Dubois, Elkhart, Fayette, Fountain, Franklin, Fulton, Gibson, Grant, Greene, Ham-
ilton, Hancock, Harrison, Hendricks, Henry, Howard, Huntington, Jackson, Jasper, Jay, Jefferson, Jennings, Johnson, Knox, Kosciusko, La Porte,
Lagrange, Lawrence, Madison, Marion, Marshall, Martin, Miami, Monroe, Montgomery, Morgan, Newton, Noble, Ohio, Orange, Owen, Parke,
Perry, Pike, Posey, Pulaski, Putnam, Randolph, Ripley, Rush, St. Joseph, Scott, Shelby, Spencer, Starke, Steuben, Sullivan, Switzerland, Tippe-
canoe, Tipton, Union, Vanderburgh, Vermillion, Vigo, Wabash, Warren, Warrick, Washington, Wayne, Wells, White, and Whitley.

* * * * *

[FR Doc. 201428798 Filed 12—8—14; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R09-OAR-2012-0781; FLR-9920-18—
Region 9]

Redesignation Request and
Maintenance Plan for PM, s; Yuba City-
Marysville; California

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve, as a revision of the California
state implementation plan (SIP), the
State’s request to redesignate the Yuba
City-Marysville nonattainment area to
attainment for the 2006 24-hour fine
particulate matter (PM, 5) National
Ambient Air Quality Standard. The EPA
is also taking final action to approve the
PM; s maintenance plan and the
associated motor vehicle emissions
budgets for use in transportation
conformity determinations necessary for
the Yuba City-Marysville area. Finally,
the EPA is taking final action to approve
the attainment year emissions
inventory. The EPA is approving this
revision because it meets the
requirements of the Clean Air Act and
EPA guidance for such plans, motor
vehicle emissions budgets, and
inventories.

DATES: This final rule is effective on
January 8, 2015.

ADDRESSES: The EPA has established a
docket for this action: Docket ID No.
EPA-R09-2012-0781. Generally,
documents in the docket for this action
are available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed at
www.regulations.gov, some information
may be publicly available only at the

hard copy location (e.g., copyrighted
material, large maps), and some may not
be publicly available in either location
(e.g., CBI). To inspect the hard copy
materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT: John
Ungvarsky, Air Planning Office (AIR-2),
U.S. Environmental Protection Agency,
Region IX, (415) 972-3963,
ungvarsky.john@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
or “our” refer to the EPA.

Table of Contents

EEITs ’

us,

I. Summary of Today’s Final Action
A. Background
II. What comments did the EPA receive on
the proposed rule?
III. What action is the EPA taking?
IV. Statutory and Executive Order Reviews

I. Summary of Today’s Final Action

Under Clean Air Act (CAA or “the
Act”) section 107(d)(3)(D), the EPA is
approving the State’s request to
redesignate the Yuba City-Marysville
PM; s nonattainment area ! to attainment
for the 2006 24-hour PM, s National
Ambient Air Quality Standard (NAAQS
or “standard”’). We are doing so based
on our conclusion that the area has met
the five criteria for redesignation under
CAA section 107(d)(3)(E): (1) That the
area has attained the 24-hour PM- s
NAAQS in the 2010-2012 time period
and that the area continues to attain the
PM, 5 standard since that time; (2) that
relevant portions of the California state
implementation plan (SIP) are fully
approved; (3) that the improvement in
air quality is due to permanent and
enforceable reductions in emissions; (4)
that California has met all requirements
applicable to the Yuba City-Marysville
PM: s nonattainment area with respect
to section 110 and part D of the CAA;
and (5) that the Yuba City-Marysville
PM; 5 Redesignation Request and

1The boundaries for this area are described in 40
CFR 81.305.

Maintenance Plan (“Yuba City-
Marysville PM, s Plan” or “Plan”) 2
meets the requirements of section 175A
of the CAA.

In addition, under CAA section
110(k)(3), the EPA is approving the
Yuba City-Marysville PM, 5 Plan as a
revision to the California SIP. The EPA
finds that the maintenance
demonstration shows how the area will
continue to attain the 2006 24-hour
PM, s NAAQS for at least 10 years
beyond redesignation (i.e., through
2024), and that the contingency
provisions describing the actions that
the Feather River Air Quality
Management District (FRAQMD) will
take in the event of a future monitored
violation meet all applicable
requirements for maintenance plans and
related contingency provisions in CAA
section 175A. The EPA is also
approving the motor vehicle emissions
budgets (MVEBs) in the Yuba City-
Marysville PM; s Plan because we find
that the MVEBs meet the applicable
transportation conformity requirements
under 40 CFR 93.118(e). Finally, the
EPA is approving the 2011 emissions
inventory included in the Yuba City-
Marysville PM, 5 Plan as the attainment
year emissions inventory because it
meets the requirements of CAA section
172(c)(3).

The EPA is finalizing these actions
because they meet the requirements of
the CAA, its implementing regulations,

2 See letter from Richard W. Corey, Executive
Officer, California Air Resources Board, to Jared
Blumenfeld, Regional Administrator, EPA Region 9,
dated May 23, 2013, with attachments. On February
20, 2014, the California Air Resources Board
(CARB) submitted to the EPA a technical
supplement to the Yuba City-Marysville PM, 5 Plan
(“technical supplement”). The technical
supplement included: A Staff Report titled “Minor
Updates to Yuba City-Marysville PM, s Maintenance
Plan and Redesignation Request” (“CARB 2014
Staff Report™); a letter from Christopher D. Brown,
Air Pollution Control Officer, FRAQMD to Deborah
Jordan, Director, Air Division, USEPA Region 9, and
Richard Corey, Executive Officer, CARB, clarify the
contingency plan; a notice of February 20, 2014
public meeting to consider approval of minor
updates to the Yuba Gity-Marysville PMz 5
Maintenance Plan and Redesignation Request;
transcripts from February 20, 2014 CARB Board
meeting; and Board Resolution 14-6.
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and EPA guidance for such plans and
budgets.

A. Background

On October 15, 2014, the EPA issued
a notice of rulemaking proposing to
approve California’s request to
redesignate the Yuba City-Marysville
area to attainment for the 2006 24-hour
PM, 5 standard, as well as proposing to
approve California’s ten-year ozone
maintenance plan for the area, the
MVEBs, and the 2011 emissions
inventory as the attainment year
emissions inventory as revisions of the
California SIP. See 79 FR 61822. The
proposed rulemaking set forth the basis
for determining that California’s
redesignation request meets the CAA
requirements for redesignation for the
2006 24-hour PM; s standard. The
proposed rulemaking provided an
extensive background on the 2006 24-
hour PM; s standard, CAA requirements
for redesignation for the 2006 24-hour
PM, 5 standard, and their relationship to
air quality in the Yuba City-Marysville
nonattainment area.

In our October 15, 2014 proposal we
also took into account a January 4, 2013
decision by the United States Court of
Appeals, District of Columbia Circuit
(D.C. Circuit) regarding Natural
Resources Defense Council v. EPA. In its
2013 decision, the D.C. Circuit
remanded to the EPA the “Clean Air
Fine Particle Implementation Rule” (72
FR 20586, April 25, 2007) and the
“Implementation of the New Source
Review (NSR) Program for Particulate
Matter Less than 2.5 Micrometers
(PM>5)” final rule (73 FR 28321, May
16, 2008). 706 F.3d 428 (D.C. Cir. 2013).
The effect of the 2013 DC Circuit
decision regarding PM, s
implementation under subpart 4 of Part
D of Title I of the CAA is discussed at
length in our October 15, 2014 proposed
action. See 79 FR 61824, 61840. In
summary, the EPA proposed that the
redesignation request for the Yuba City-
Marysville nonattainment area, though
not expressed in terms of subpart 4
requirements, substantively meets the
requirements of that subpart for
purposes of redesignating the area to
attainment for the 2006 24-hour PM, 5
NAAQS.

Our proposed rulemaking also
described the complete, quality-assured,
and certified air quality monitoring data
for the Yuba City-Marysville
nonattainment area for 2011-2013
showing that this area continued to
attain the 2006 24-hour PM, 5 standard.3

3The EPA previously determined that the Yuba
City-Marysville PM, s nonattainment area attained
the 2006 24-hour PM» s NAAQS based on the 2009—

Preliminary data available to date for
2014 are consistent with continued
attainment of the 2006 24-hour PM, 5
standard.

II. What comments did the EPA receive
on the proposed rule?

The EPA’s proposed rule provided a
30-day public comment period. During
this period, we did not receive any
comments opposing the proposed rule.

III. What action is the EPA taking?

Based on our review of the Yuba City-
Marysville PM, s Plan submitted by the
State, air quality monitoring data, other
relevant materials, and for the reasons
described in depth in the proposed rule,
the EPA finds that the State has
addressed all the necessary
requirements for redesignation of the
Yuba City-Marysville nonattainment
area to attainment of the 2006 24-hr
PM, s NAAQS, pursuant to CAA
sections 107(d)(3)(E) and 175A.

First, under CAA section 107(d)(3)(D),
we are approving the California Air
Resources Board’s (CARB) request,
which accompanied the submittal of the
Yuba City-Marysville PM, s Plan, to
redesignate the Yuba City-Marysville
PM, s nonattainment area to attainment
for the 2006 24-hour PM, s NAAQS. We
are doing so based on our conclusion
that the area has met the five criteria for
redesignation under CAA section
107(d)(3)(E). Our conclusion is based on
our determination that the area has
attained the 2006 24-hour PM s
NAAQS; that relevant portions of the
California SIP are fully approved; that
the improvement in air quality is due to
permanent and enforceable reductions
in emissions; that California has met all
requirements applicable to the Yuba
City-Marysville PM» s nonattainment
area with respect to section 110 and part
D of the CAA; and is based on our
approval of the Yuba City-Marysville
PM, 5 Plan as part of this action.

Second, in connection with the Yuba
City-Marysville PM; s Plan showing
maintenance through 2024, the EPA
finds that the maintenance
demonstration, which documents how
the area will continue to attain the 2006
24-hour PM» s NAAQS for 10 years
beyond redesignation (i.e., through
2024) and the actions that FRAQMD
will take if a future monitored violation
triggers the contingency plan, meets all
applicable requirements for
maintenance plans and related
contingency provisions in section 175A
of the CAA. The EPA is also approving
the motor vehicle emissions budgets in

2011 monitoring period. See 78 FR 2211 (January
10, 2013).

the Yuba City-Marysville PM, 5 Plan
because we find they meet the
applicable transportation conformity
requirements under 40 CFR 93.118(e).
Lastly, the EPA is approving the 2011
inventory, which serves as the Yuba
City-Marysville PM, s Plan’s attainment
year inventory, as satisfying the
requirements of section 172(c)(3) of the
CAA.

IV. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of a
maintenance plan under section
107(d)(3)(E) are actions that affect the
status of a geographical area and do not
impose any additional regulatory
requirements on sources beyond those
imposed by State law. Redesignation to
attainment does not in and of itself
create any new requirements, but rather
results in the applicability of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve State choices,
provided that they meet the criteria of
the CAA. Accordingly, these actions
merely approve a State plan and
redesignation request as meeting federal
requirements and do not impose
additional requirements beyond those
by State law. For these reasons, these
final actions:

e Are not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Are not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);



Federal Register/Vol. 79, No. 236/ Tuesday, December 9, 2014 /Rules and Regulations

72983

e Are not a significant regulatory
action subject to Executive Order 13211
(66 FR 28355, May 22, 2001);

¢ Are not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Do not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this final rule does not
have tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and the EPA notes
that it will not impose substantial direct
costs on tribal governments or preempt
tribal law. There are no federally
recognized tribes located within the
Yuba City-Marysville PM, 5
nonattainment area.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this

action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 9, 2015. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur dioxide.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: November 20, 2014.

Jared Blumenfeld,
Regional Administrator, Region IX.

Part 52 Chapter [, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

m 2. Section 52.220 is amended by
adding paragraph (c)(446) to read as
follows:

§52.220 Identification of plan.
* * * * *
(C) * *x %

(446) A plan was submitted on May
23, 2013, by the Governor’s designee.

(i) [Reserved]

(ii) Additional materials

(A) Feather River Air Quality
Management District (FRAQMD).

(1) Yuba City-Marysville PM, s
Redesignation Request and Maintenance
Plan, including motor vehicle emissions
budgets (MVEBs) and attainment year
emission inventory, dated April 1, 2013.

(2) FRAQMD Board of Directors
Resolution 2013-01, dated April 1,
2013. “Resolution Adopting the PM; s
Redesignation Request and Maintenance
Plan,” including attainment year
emissions inventory and MVEBs for
2017 and 2024.

(B) State of California Air Resources
Board (CARB).

(1) CARB Resolution Number 13-14,
dated April 25, 2013. ““Yuba City-
Marysville PM, s Maintenance Plan and
Redesignation Request.”

(2) CARB Resolution Number 14-6,
dated February 20, 2014. “Minor
Updates to Yuba City-Marysville PM 5
Maintenance Plan and Redesignation
Request.”

PART 81-DESIGNATION OF AREAS
FOR AIR QUALITY PLANNING
PURPOSES

m 3. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart C—[Amended]

m 4. Section 81.305 is amended in the
table for “California—2006 24-Hour
PM, s NAAQS” by revising the entry
under “Yuba City-Marysville, CA” to
read as follows:

§81.305 California.

* * * * *

CALIFORNIA—2006 24-HOUR PM, s NAAQS

[Primary and secondary]

Designated area

Designationa

Classification

Date* Type Date? Type
Yuba City-Marysville, CA
Sutter County .....ccoviiiiiiiis January 8, 2015 ........ Attainment.
Yuba County (part) .......ccceevveeieeniieeciienns January 8, 2015 ........ Attainment.
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CALIFORNIA—2006 24-HOUR PM, s NAAQS—Continued

[Primary and secondary]

Designated area

Designationa

Classification

Date ! Type

Date 2 Type

That portion of Yuba County which
lies west of the line described as
follows: (Mount Diablo Base and
Meridian) Beginning at the inter-
section of the Yuba-Nevada county
line and the range line common to
ranges R7E and R8E, north to the
southeast corner of township T18N
R7E, then west along the township
line common to T17N and T18N,
then north along the range line
common to ranges R6E and R7E,
then west along the township line
common to T19N and T18N to the
Yuba-Butte County boundary.

* *

* * *

a|ncludes Indian Country located in each county or area, except as otherwise specified.
1This date is 30 days after November 13, 2009, unless otherwise noted.
2This date is July 2, 2014, unless otherwise noted.

* * * * *

[FR Doc. 2014—-28729 Filed 12—8-14; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 766
[EPA-HQ-OPPT-2014-0261; FRL-9919-05]
Decision on Request for Waiver From
Testing

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Decision on request for waiver
from testing.

SUMMARY: EPA denied a request from
Nation Ford Chemical (NFC) for a
waiver from testing chloranil (2,3,5,6-
tetrachloro-2,5-cyclohexadiene-1,4-
dione). Regulations issued by EPA
under the Toxic Substances Control Act
(TSCA) require that specified chemical
substances be tested to determine if they
are contaminated with halogenated
dibenzo-p-dioxins (HDDs) or
halogenated dibenzofurans (HDFs), and
that results be reported to EPA.
However, the regulations allow for
exclusion or waiver from these
requirements if an appropriate
application is submitted to EPA and is
approved. EPA received a request for a
waiver from these testing requirements
from NFC.

DATES: EPA denied the NFC waiver on
October 17, 2014.

ADDRESSES: The docket for this action,
identified by docket identification (ID)

number EPA-HQ-OPPT-2014-0261, is
available at http://www.regulations.gov
or at the Office of Pollution Prevention
and Toxics Docket (OPPT Docket),
Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPPT
Docket is (202) 566—0280. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Hiroshi
Dodahara, National Program Chemicals
Division (7404T), Office Pollution
Prevention and Toxics, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460-0001;
telephone number: (202) 566—0507;
email address: dodahara.hiroshi@
epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; email address: TSCA-Hotline@
epa.gov.

SUPPLEMENTARY INFORMATION:
I. Does this action apply to me?

This action is directed to the public
in general. As such, the Agency has not
attempted to describe the specific
entities to which this action may apply.

Although others may be affected, this
action applies directly to the submitter
of the request for waiver. If you have
any questions regarding the
applicability of this action to a
particular entity, consult the technical
person listed under FOR FURTHER
INFORMATION CONTACT.

II. Background
A. What action is the Agency taking?

This document announces the denial
of the request from NFC for a waiver
from testing under 40 CFR
766.32(a)(2)(ii) for chloranil (2,3,5,6-
tetrachloro-2,5-cyclohexadiene-1,4-
dione; Chemical Abstracts Service
Registry Number (CASRN) 118-75-2).

B. What is the Agency’s authority for
taking this action?

This document is issued under
sections 4 and 8 of TSCA (15 U.S.C.
2603 and 2607).

Under 40 CFR part 766, EPA requires
testing of certain chemical substances to
determine whether they may be
contaminated with HDDs and HDFs.
Under 40 CFR 766.32(a)(2)(ii), a waiver
may be granted if, in the judgment of
EPA, the cost of testing would drive the
chemical substance off the market, or
prevent resumption of manufacture or
import of the chemical substance, if it
is not currently manufactured, and the
chemical substance will be produced so
that no unreasonable risk will occur due
to its manufacture, import, processing,
distribution, use, or disposal. In this
case, the manufacturer must submit to
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EPA all data supporting the
determination.

Under 40 CFR 766.32(b), any request
for a waiver must be made 60 days
before resumption of manufacture or
importation of a chemical substance not
being manufactured, imported, or
processed as of June 5, 1987.

C. NFC Request for Waiver From Testing
and Reporting Requirements

EPA received submissions from NFC
dated March 18, 2014 (Refs. 1 and 2),
May 16, 2014 (Ref. 3), and August 7,
2014 (Ref. 4), which collectively
requested that NFC be granted a waiver
from the testing and reporting
requirements of the ‘“Polyhalogenated
Dibenzo-p-Dioxins/Dibenzofurans;
Testing and Reporting Requirements”
(Dioxins/Furans Test Rule) 40 CFR part
766 for the import of chloranil. EPA
published a notice of receipt of the
waiver request and requested public
comment in the Federal Register on
June 17, 2014 (Ref. 5); the Agency
received no public comments. The
waiver request indicates that NFC
intends to import chloranil, a chemical
substance subject to testing under 40
CFR part 766, for the manufacture of a
crude pigment. EPA determined that the
information provided by NFC was
insufficient to establish that any adverse
economic impact from testing would
likely be large enough to “drive the
chemical substance off the market, or
prevent resumption of manufacture or
import of the chemical substance” (Ref.
6). EPA therefore denied NFC’s waiver
request (Ref. 7).

II1. References

The following is a listing of the
documents that are specifically
referenced in this document. The docket
includes these documents and other
information considered by EPA,
including documents that are referenced
within the documents that are included
in the docket, even if the referenced
document is not physically located in
the docket. For assistance in locating
these other documents, please consult
the technical person listed under FOR
FURTHER INFORMATION CONTACT.

1. NFC. Letter from Phillip McCarter to
Wendy Cleland-Hamnett, EPA/
OPPT. March 18, 2014 (Received by
EPA on March 27, 2014).

2. NFC. Technical Correction to Letter
from Phillip McCarter to Wendy
Cleland-Hamnett, EPA/OPPT.
March 18, 2014 (Received by EPA
on April 2, 2014).

3. NFC. Letter from Phillip McCarter to
Tanya Hodge Mottley EPA/OPPT.
May 16, 2014 (Received by EPA on
May 21, 2014).

4. NFC. Letter from Phillip McCarter to
Wendy Cleland-Hamnett, EPA/
OPPT. August 7, 2014 (Received by
EPA on August 8, 2014).

5. Receipt of Request for Waiver from
Testing; Proposed Rule. Federal
Register (79 FR 34484, June 17,
2014) (FRL-9911-88).

6. EPA. Nation Ford Chemical Waiver
Petition for Dioxin/Furan Test Rule
Regarding Import of Chloranil—
Economic Assessment (contains no
confidential business information).
October 9, 2014.

7. EPA. Letter from Wendy Cleland-
Hamnett, EPA/OPPT, to Phillip
McCarter, NFC. October 17, 2014.

IV. Congressional Review Act (CRA)

The Congressional Review Act (5
U.S.C. 801 et seq.), does not apply
because this action is not a rule, for
purposes of 5 U.S.C. 804(3).

List of Subjects in 40 CFR Part 766

Environmental protection, Chloranil,
Dibenzofurans, Dioxins, Hazardous
substances.

Dated: December 1, 2014.

Wendy C. Hamnett,

Director, Office of Pollution Prevention and
Toxics.

[FR Doc. 2014—28824 Filed 12—8-14; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF LABOR

Office of Federal Contract Compliance
Programs

41 CFR Parts 60-1, 60-2, 60-4, and 60—
50

RIN 1250-AA07

Implementation of Executive Order
13672 Prohibiting Discrimination
Based on Sexual Orientation and
Gender Identity by Contractors and
Subcontractors

AGENCY: Office of Federal Contract
Compliance Programs, Labor.

ACTION: Final rule.

SUMMARY: The Office of Federal Contract
Compliance Programs (OFCCP) is
revising the regulations implementing
Executive Order (EO) 11246, as
amended, in accordance with Executive
Order (EO) 13672, “Further
Amendments to Executive Order 11478,
Equal Employment Opportunity in the
Federal Government, and Executive
Order 11246, Equal Employment
Opportunity,” which was signed by
President Barack Obama on July 21,
2014. EO 13672 amended EO 11246,

which previously only prohibited
discrimination by Federal contractors
and subcontractors on the bases of race,
color, religion, sex, and national origin
and required them to take affirmative
measures to prevent discrimination on
those bases from occurring. More
specifically, EO 13672 amended section
202 and section 203 of EO 11246, by
substituting the phrase “‘sex, sexual
orientation, gender identity, or national
origin” for “‘sex or national origin.” This
final rule implements EO 13672 by
making the same substitution wherever
the phrase “‘sex or national origin”
appears in the regulations implementing
EO 11246.
DATES: Effective date: These regulations
are effective April 8, 2015.
Applicability date: These regulations
will apply to Federal contractors who
hold contracts entered into or modified
on or after April 8, 2015.
FOR FURTHER INFORMATION CONTACT:
Debra A. Carr, Director, Division of
Policy and Program Development,
Office of Federal Contract Compliance
Programs, at 200 Constitution Avenue,
NW., Room C-3325, Washington, DC
20210, or by calling (202) 693-0103
(voice) or (202) 693—1337(TTY). The
alternative formats available for copies
of this rule are large print and electronic
file on computer disk. The rule also is
available on the Internet on the
Regulations.gov Web site at http://
www.regulations.gov or on the OFCCP
Web site at http://www.dol.gov/ofccp.
SUPPLEMENTARY INFORMATION:

Executive Summary

The Office of Federal Contract
Compliance Programs (OFCCP) is a civil
rights and worker protection agency that
enforces Executive Order 11246, as
amended, which, prior to the issuance
of Executive Order 13672, prohibited
employment discrimination by
companies doing business with the
Federal Government on the bases of
race, color, religion, sex, and national
origin and required those companies to
take affirmative steps to ensure
nondiscrimination on those grounds.?

On July 21, 2014, President Barack
Obama issued EO 13672, “Further
Amendments to Executive Order 11478,
Equal Employment Opportunity in the
Federal Government, and Executive
Order 11246, Equal Employment

1OFCCP also enforces the Vietnam Era Veterans’
Readjustment Assistance Act of 1974, as amended,
38 U.S.C. 4212, which requires affirmative action
and prohibits employment discrimination against
certain protected veterans and section 503 of the
Rehabilitation Act of 1973, as amended, which
prohibits discrimination on the basis of disability
and requires affirmative action on behalf of
qualified individuals with disabilities.
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Opportunity.” The new EO added
sexual orientation and gender identity
to the prohibited bases of discrimination
in EO 11246 (“‘the protected bases”).2

In pertinent part, Section 2 of EO
13672 amended numbered paragraphs 1
and 2 of section 202 and paragraph (d)
of section 203 of EO 11246. Section 202
sets forth language that Government
agencies must insert into all covered
contracts and prime contractors must
insert into covered subcontracts (‘“‘the
Equal Opportunity Clause”). Prior to the
issuance of EO 13672, numbered
paragraph 1 of the Equal Opportunity
Clause prohibited discrimination and
required that contractors take
affirmative action to ensure that job
applicants and employees are treated
without regard to their race, color,
religion, sex, or national origin.

EO 13672 amended section 202,
numbered paragraph 1, by adding
“sexual orientation” and ‘“‘gender
identity” to the bases upon which
Federal contractors 3 are prohibited from
discriminating against job applicants
and employees. It further amended the
paragraph by requiring that contractors
take affirmative action to ensure that
applicants are employed, and that
employees are treated, without regard to
their sexual orientation or gender
identity during their employment. EO
13672 states, specifically, that section
202, numbered paragraph 1, of EO
11246 is “revised by substituting ‘sex,
sexual orientation, gender identity or
national origin’ for ‘sex, or national
origin.””

Section 202, numbered paragraph 2, is
also part of the Equal Opportunity
Clause. This paragraph requires that
solicitations or advertisements for
employees state that the contractor
considers all applicants for employment
without regard to any of the protected
bases. Executive Order 13672
specifically amended this paragraph by
substituting ““sex, sexual orientation,
gender identity, or national origin” for
““sex or national origin.”

Section 203(d) of EO 11246 provides
that prospective contractors may be
required by the Secretary of Labor to
provide a statement from any labor
union or any agency referring workers
or providing or supervising
apprenticeships or other training with

2The White House, FACT SHEET: Taking Action
to Support LGBT Workplace Equality is Good For
Business, (July 21, 2014), http://
www.whitehouse.gov/the-press-office/2014/07/21/
fact-sheet-taking-action-support-Igbt-workplace-
equality-good-business-0 (last accessed Nov. 28,
2014).

3Unless otherwise stated, the term “contractor”
includes both “contractors” and ‘‘subcontractors,”
and the term “contract” also includes
“subcontracts.”

which the prospective contractor deals
stating that their practices and policies
do not discriminate in employment on
any of the protected bases, as part of
their Compliance Report. Executive
Order 13672 amended the text of 203(d)
by substituting “sex, sexual orientation,
gender identity, or national origin”’ for
““sex or national origin.”

Section 3 of EO 13672 directs the
Secretary of Labor to “prepare
regulations to implement the
requirements of section 2’ within 90
days of the date of the order. Section 5
of EO 13672 provides that section 2
applies to Federal contracts “entered
into on or after the effective date of the
rules”” promulgated by the Department
of Labor in accordance with section 3 of
the order. The existing OFCCP
regulation, modeled on language from
EO 11246 itself, defines a ‘“Government
contract” as “any agreement or
modification thereof between any
contracting agency and any person
* * *» and thus this rule also applies
to contracts modified on or after the
effective date of these regulations. See
41 CFR 60-1.3 (emphasis added).
Accordingly, revisions have been made
to 41 CFR part 60—1—Obligations of
Contractors and Subcontractors, 41 CFR
part 60—2—Affirmative Action
Programs, 41 CFR part 60—4—
Construction Contractors—Affirmative
Action Requirements, and 41 CFR part
60-50—Guidelines on Discrimination
because of Religion or National Origin.

The regulatory changes made by this
final rule directly implement the
changes to EO 11246 made by EO
13672; specifically, the replacement of
the words ““sex, or national origin”” with
the words “‘sex, sexual orientation,
gender identity, or national origin”
throughout the EO 11246 implementing
regulations. No other regulatory
changes are being made.

The only affirmative action
requirements affected by this final rule
are those contained in 41 CFR part 60—
1. Contractors satisfy this obligation by
including the updated Equal
Opportunity Clause in new or modified
subcontracts and purchase orders,
ensuring that applicants and employees
are treated without regard to their
sexual orientation and gender identity,
and by updating the equal opportunity
language used in job solicitations and

4While the text of 41 CFR 60-1.11 contains the
full list of protected characteristics, that section has
been indefinitely suspended as per Notice of
Further Deferral of Effective Dates of Regulations,
46 FR 18951 (Mar. 27, 1981) and Payment of
Membership Fees and Other Expenses to Private
Organizations; Proposed Rule Withdrawal, 46 FR
19004 (Mar. 27, 1981), and thus cannot be
amended.

posting updated notices. See 41 CFR
60—1.4(a) paragraphs 1, 2, and 7 of the
Equal Opportunity Clause, and 60—
1.4(b)(1) paragraphs 1, 2, and 7 of the
Equal Opportunity Clause. This final
rule makes no changes to the provisions
governing reporting and information
collection set forth at 41 CFR 60-1.7 and
60-1.12(c). The obligations updated by
this final rule are separate from the
additional affirmative action
requirements set forth in 41 CFR parts
60—2 and 60—4 that comprise the
contents of contractors’ written
affirmative action programs. No changes
are being made to the written
affirmative action program requirements
of 41 CFR part 60-2, or the affirmative
action requirements contained in § 60—
4.3(a)(7) of 41 CFR part 60—4, and thus
those programs will continue to be
limited to gender, race, and ethnicity.
While the terms ““sexual orientation”
and “gender identity”” will now appear
in two sections within part 60-2 that
include the full list of protected bases
(in §§ 60-2.16(e)(2) and 60-2.35), the
final rule does not require contractors to
set placement goals on the bases of
sexual orientation or gender identity,
nor does it require contractors to collect
and analyze any data on these bases.
Section 60-2.16(e)(2) simply states that
placement goals for women and
minorities under the existing
regulations may not be used as a basis
for discrimination on one of the bases
protected by EO 11246, including sexual
orientation and gender identity. The
affected provision of § 60-2.35 indicates
that both statistical and non-statistical
data will be considered in determining
whether contractors have complied with
their nondiscrimination obligations; it
does not require contractors to collect
any statistical data.5

In addition, as section 204(c) of EO
11246, which provides an exemption for
religious organizations, was not
amended by EO 13672, this rule does
not make changes to the corresponding
regulation at 41 CFR 60-1.5(a)(5), which

5In accordance with its long-standing practice,
OFCCP will continue to utilize the analytical
framework of Title VII of the Civil Rights Act of
1964, 42 U.S.C. 2000e et seq., to determine whether
discrimination has occurred under Executive Order
11246. See OFCCP, FCCM § 2H01 (July 2013),
available at http://www.dol.gov/ofccp/regs/
compliance/fcem/FCCM_FINAL_508c.pdf (last
accessed November 28, 2014); see also OFCCP v.
Honeywell, 77-OFC-3, Sec’y of Labor Dec. and
Order on Mediation, June 2, 1993, at 14 and 16 &
Sec’y of Labor Dec. and Remand Order, March 2,
1994; OFCCP v. Illinois Institute of Technology, 80—
OFC-11, Sec’y Final Order, December 23, 1982;
OFCCP v. Firestone, 80-OFC-15, Sec’y Dec., July
13, 1980, rev’d on other grounds, Firestone v.
Marshall, 507 F. Supp. 1330 (E.D. Tex. 1981).
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tracks the language of the Executive
Order.®

Lastly, although EO 13672 adds
“gender identity” as an independent
basis upon which discrimination is
prohibited under EO 11246, nothing in
EO 13672 or this final rule diminishes
the pre-existing coverage of
discrimination on the basis of gender
identity or discrimination on the basis
of transgender status as a form of sex
discrimination. See Price Waterhouse v.
Hopkins, 490 U.S. 228 (1989); Macy v.
Holder, EEOC Appeal No. 0120120821
(April 20, 2012); OFCCP Directive 2014—
02, “Gender Identity and Sex
Discrimination,” effective August 19,
2014 (available online at http://
www.dol.gov/ofccp/regs/compliance/
directives/dir2014 _02.html).

Publication as a Final Rule

OFCCP is promulgating this final rule
without notice or an opportunity for
public comment (“notice and
comment”’) because the Administrative
Procedure Act’s (“APA”’) “good cause”
exemption allows the agency to
dispense with notice and comment
when “impracticable, unnecessary, or
contrary to the public interest.” 5 U.S.C.
553(b)(B).” Notice and comment are
unnecessary when changes to
regulations merely restate the changes
in the enabling authority they
implement. Gray Panthers Advocacy
Committee v. Sullivan, 936 F.2d 1284,
1291 (D.C. Cir. 1991), citing Komjathy v.
National Transportation Safety Board,
832 F.2d 1294, 1296-97 (D.C. Cir. 1987).
Because these final rules merely amend
41 CFR parts 60-1, 60—2, 60—4, and 60—
50 to conform with the amendments
made to EO 11246 by EO 13672,
amendments as to which OFCCP lacks
discretion as to whether to make, notice
and comment are unnecessary and the
“good cause” exemption applies to this
final rule.

OFCCP has previously relied on the
“good cause” exemption in amending
its rules under EO 11246 without notice
and comment to implement EO 11375,
which amended Executive Order 11246

6 This regulation states: ““Section 202 of Executive
Order 11246, as amended, shall not apply to a
Government contractor or subcontractor that is a
religious corporation, association, educational
institution, or society, with respect to the
employment of individuals of a particular religion
to perform work connected with the carrying on by
such corporation, association, educational
institution, or society of its activities. Such
contractors and subcontractors are not exempted or
excused from complying with the other
requirements contained in this Order.”

7 Although the Administrative Procedure Act’s
notice and comment requirement does not apply to
matters relating to public contracts, 5 U.S.C. 553(a),
it is the policy of the Department of Labor not to
rely upon that exemption. See 29 CFR 2.7.

to add sex as a basis of prohibited
discrimination and replaced the term
“creed” with “religion;” OFCCP’s rule
amended the regulations in the same
way. Obligations of Contractors and
Subcontractors; Miscellaneous
Amendments; Final Rule; 34 FR 744
(Jan. 17, 1969). Similarly, when EO
13279 added a religious exemption to
EO 11246, OFCCP promulgated a rule
without notice and comment under the
good cause exemption by restating the
religious exemption as a new provision
in its regulations. Affirmative Action
Obligations of Government Contractors,
Executive Order 11246, as Amended;
Exemption for Religious Entities; Final
Rule; 68 FR 56392 (Sept. 30, 2003).

Sections Revised

Several sections in 41 CFR chapter 60
are being revised by this final rule:
§§60-1.1, 60—1.4(a)(1), 60-1.4(a)(2), 60—
1.4(b)(1)(1), 60-1.4(b)(1)(2), 60-1.8, 60—
1.10, 60-1.20, 60—1.41(a), 60-1.41(c),
60-1.42(a), 60-2.16(e)(2), 60-2.35, 60—
4.3(a)(10), and 60-50.5. As noted above,
in each of these sections, wherever the
words ‘““sex, or national origin’’ appear,
they have been replaced with the words
‘‘sex, sexual orientation, gender
identity, or national origin,” as required
by EO 13672. No other revisions have
been made. However, for the
convenience of the reader, the entire
section or paragraph containing the
revised language is reprinted in this
final rule.

Regulatory Procedures

Executive Order 12866 (Regulatory
Planning and Review) and Executive
Order 13563 (Improving Regulation and
Regulatory Review)

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives, and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health, and safety
effects, distributive impacts, and equity,
dignity, and fairness concerns). Here,
the specific changes being made to the
regulations are required by the
amendments to Executive Order 11246
made by Executive Order 13672, and
thus no less burdensome alternatives
existed. Although this rule is not
economically significant within the
meaning of Executive Order 12866, it
has been reviewed by the Office of
Management and Budget (OMB).

This rule replaces the words “‘sex, or
national origin”’ with the words “‘sex,
sexual orientation, gender identity, or
national origin” wherever they appear

in the current regulations. No other
revisions have been made.

Benefits of this rule include equity,
fairness, and human dignity. Such
benefits are difficult to quantify but
nevertheless are important and
specifically recognized by Executive
Order 13563. In addition, employment
discrimination on the basis of sexual
orientation or gender identity, like
employment discrimination on other
bases prohibited by EO 11246, may have
economic consequences. It, like other
forms of discrimination, may lead to
reduced productivity and lower profits.
Contractor employees who face
discrimination on the basis of sexual
orientation or gender identity on the job
may experience lower self-esteem,
greater anxiety and conflict, and less job
satisfaction. Such employees may also
receive less pay and have less
opportunity for advancement. Job
applicants who experience
discrimination on the basis of sexual
orientation or gender identity may not
be considered for a job at all, even
though they may be well-qualified. This
rule is designed to address these
problems to ensure a fair and inclusive
work environment in the context of
Federal contractors.

The expected costs to employers
resulting from this rule are: Regulatory
familiarization, incorporation of the
modified new language into the equal
opportunity clauses they currently use
in covered subcontracts and purchase
orders, the reporting of any visa denials,
and administrative costs associated with
providing required notices to employees
and modifying existing job posting
templates. OFCCP expects that other
changes made by this rule—such as the
prohibition of segregation of facilities on
the basis of sexual orientation or gender
identity will have minimal costs to
employers. This rule does not require
contractors to set goals for employing
persons on the basis of sexual
orientation or gender identify, collect
and maintain statistics on applicants or
employees on the basis of sexual
orientation or gender identity, or
conduct statistical analysis of applicants
or employees on the basis of sexual
orientation or gender identity.
Therefore, the costs of performing such
activities are not included in this
analysis.

Assumptions

The estimated labor cost to
contractors and subcontractors is based
on U.S. Department of Labor, Bureau of
Labor Statistics (BLS) data in the
publication “Employer Costs for
Employee Compensation” issued in
December 2013, which lists total
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compensation for management,
professional, and related occupations as
$51.58 per hour and for administrative
support as $24.23 per hour. OFCCP
estimates that 25 percent of the burden
will fall to management, professional,
and related occupations and 75 percent
will be administrative support.

For purposes of analyzing the
economic effect of rules on federal
contractors, OFCCP typically assumes
500,000 contractor companies or firms
may be affected by these provisions
because 500,000 contractor firms are
registered in the General Service
Administration’s System for Award
Management (SAM). OFCCP recognizes
that using SAM likely results in an
overestimation of the number of covered
contractors and subcontractors. For
example, the SAM data includes
recipients of Federal grants and Federal
financial assistance, none of which are
covered by this Rule. The SAM data also
includes firms that do not meet the
jurisdictional dollar threshold of EO
11246. In addition, a large percentage of
Federal contractors already prohibit
discrimination based on sexual
orientation and gender identity and/or
operate in states or localities that do,
and will therefore already be in
compliance with the requirements of
this Rule. This approach is consistent
with the approach used in other recent
OFCCP and WHD rulemakings.8
However, the estimate of 500,000
contractor companies or firms does not
include new companies and firms that
become contractors in the future.
OFCCP does not currently have a
reliable data source or method for
estimating the number of new contractor
companies or firms each year.

Cost of Regulatory Familiarization

OFCCP expects that human resources
or personnel managers at each
contractor establishment or firm will
spend time becoming familiar with the
amended requirements. In order to
minimize the burden of these changes,
OFCCP will publish compliance
assistance materials such as, but not
limited to, fact sheets and “Frequently
Asked Questions.” OFCCP will also host
webinars for the contractor community
that will describe the amended
requirements and engage in outreach to

8 There is at least one reason to believe the SAM
data yields an underestimate of the number of
entities affected by this rule and other reasons to
believe the data yields an overestimate. SAM does
not necessarily include all subcontractors, thus
potentially leading to an underestimate, but this
limitation of the data is offset somewhat because of
the overlap among contractors and subcontractors;
a firm may be a subcontractor on some activities but
have a contract on others and thus be included in
the SAM data.

identify any specific challenges
contractors believe they face, or may
face, when complying with the
requirements.

Therefore, OFCCP estimates that it
will take 60 minutes or 1 hour for a
management professional at each
contractor establishment to either read
the compliance assistance materials
provided by OFCCP or participate in an
OFCCP webinar to learn more about the
amended requirements. Consequently,
the estimated burden for rule
familiarization is 500,000 hours
(500,000 contractor companies x 1 hour
= 500,000 hours). We calculate the total
estimated cost as $25,790,000 (500,000
hours x $51.58/hour = $25,790,000).

Cost of Specific Provisions

Sections 60-1.4(a) and (b) and 60—
4.3(a) require contractors to incorporate
this modified new language into the
equal opportunity clauses they currently
use in covered subcontracts and
purchase orders. The amended Equal
Opportunity Clause may be
incorporated by reference. OFCCP
estimates that contractors and
subcontractors will spend
approximately 15 minutes modifying
existing contract templates to ensure the
additional language is added. The
estimated burden for this provision is
125,000 hours (500,000 contractors x
0.25 hours). The estimated cost for
incorporating the changes into the Equal
Opportunity Clause is $3,883,438
((125,000 hours x 0.25 x $51.58) +
(125,000 x 0.75 x $24.23) = $3,883,438).

Sections 1.4(a)(1) and 1.4(b)(1) require
contractors to notify job applicants and
employees of their nondiscrimination
policy by posting specific notices,
provided by contracting officers, in
conspicuous places. OFCCP recognizes
that this rule requires contractors to
update their existing postings to comply
with the revised regulations. OFCCP
estimates that it will take 15 minutes (or
0.25 hours) for contractors to locate the
revised notice on OFCCP’s Web site and
one hour to print, copy and replace
current posters with the revised notice.
Therefore, OFCCP estimates that the
burden of this provision is 625,000
hours (500,000 contractor companies x
1.25 hours). OFCCP assumes that 95
percent of the time for this activity
(finding the notice online; printing,
copying, and posting the notice) will be
at the administrative support level and
5 percent (reviewing the notice) will be
at the management, professional, and
related occupations level. Thus, the cost
for this provision is $15,998,438
((625,000 hours x 0.05 x $51.58) +
(625,000 hours x 0.95 x $24.23) =
$15,998,438). OFCCP believes that

contractors will have some operations
and maintenance costs associated with
this provision and those costs are
detailed in the Operations and
Maintenance discussion, below.

Sections 60-1.4(a), paragraph 2 of the
Equal Opportunity Clause, and 1.4(b),
paragraph 2 of the Equal Opportunity
Clause, require contractors to expressly
state in solicitations for employees that
all qualified applicants will receive
consideration for employment without
regard to race, color, religion, sex,
sexual orientation, gender identity, or
national origin. Section 60-1.41(a)
details the options available to
contractors for complying with this
requirement, which range from stating
in employment solicitations that ““all
qualified applicants will receive
consideration for employment without
regard to race, color, religion, sex,
sexual orientation, gender identity, or
national origin” to simply including the
phrase “an equal opportunity
employer.” ¢ While some contractors
include the detailed list, others include
the phrase “equal opportunity
employer.” OFCCP estimates that 50
percent of contractors will include the
detailed list, and the remainder will use
“an equal opportunity employer.” Thus,
OFCCP acknowledges that 50 percent or
250,000 contractors that include the
detailed list will thus be affected by this
change. OFCCP believes that contractors
will modify their existing solicitation or
job advertisement templates to
incorporate the revised terminology. A
substantial number of contractors are
unlikely to see an increased cost,
though, as most costs involved with
advertisements and solicitations are not
based on the number of words or
specific words included. Therefore,
OFCCP believes that the cost of the
solicitation or advertisement will not be
greatly impacted by adding the words
“sexual orientation” and “‘gender
identity” to the advertisement. OFCCP
believes that contractors will spend
approximately 15 minutes modifying
existing job posting templates to ensure
the additional words are added. The
burden for this provision is 62,500
hours (250,000 contractors x 0.25

9 The other options include using an insignia
approved by the Director of OFCCP in job
advertisements and including a single
advertisement in a group of advertisements which
includes the statement that “‘all qualified applicants
will receive consideration for employment without
regard to race, color, religion, sex, sexual
orientation, gender identify, or national origin.”
Based on OFCCP’s reviews of job advertisements,
contractors typically use either the “equal
opportunity employer” tag line or include ““all
qualified applicants will receive consideration for
employment without regard to race, color, religion,
sex, sexual orientation, gender identify, or national
origin.”
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hours). The cost for incorporating the
changes into the Equal Opportunity
Clause is $1,941,719 ((62,500 hours x
0.25 X $51.58) + (62,500 x 0.75 x $24.23)
=$1,941,719).

Section 60-1.8 requires contractors to
ensure that facilities provided for
employees are not segregated by any of
the covered bases. This rule adds sexual
orientation and gender identity as
prohibited bases of segregation in the
existing provision. OFCCP believes that
this modification will not incur
additional burden, as the provision does
not require contractors to modify or
construct additional facilities, but rather
only provide equal access to any
facilities that exist.

Section 60-1.10 prohibits contractors
from discriminating against employees
for work to be performed in the United
States or abroad. It provides an
exemption for employees hired outside
the United States. Further, if a
contractor is unable to obtain a visa of
entry for an employee or potential
employee to a country in which or with
which it is doing business, and it
believes that refusal is due to a basis
covered by EO 11246, as amended by
EO 13672, then the contractor must
immediately notify the OFCCP and the
Department of State. Neither OFCCP nor
the current office directors or senior
officials in the Department of State’s
Bureau of Political-Military Affairs have
received any visa denial notifications
related to the existing protected
categories.

There is no precise way of calculating
how many LGBT employees of federal
contractors will travel to foreign
countries for work-related purposes.
Although there is no single,
authoritative source of labor force
population data regarding sexual
orientation and gender identity, separate
independent surveys published between
2011 and 2014 estimate that between 2.3
and 4.0 percent of the U.S. population
identify as LGBT.1° This represents

10 This estimated range is derived from four
separate sources: (1) Brian W. Ward, Ph.D. et al.,
Centers for Disease Control and Prevention, Sexual
Orientation and Health Among U.S. Adults:
National Health Interview Survey, 2013 (July 15,
2014), http://www.cdc.gov/nchs/data/nhsr/
nhsr077.pdf (last accessed Nov. 28, 2014) (Survey
of approximately 35,000 adults, age 18 and over
found 2.3 percent identified as gay/lesbian or
bisexual. An additional 1.1 percent identified as
“something else.”); (2) Gary J. Gates and Frank
Newport, The Gallup Organization, Special Report:
3.4% of U.S. Adults Identify as LGBT (October 18,
2012), http://www.gallup.com/poll/158066/special-
report-adults-identify-Igbt.aspx?utm_
source=alert&utm_medium=email&utm_
campaign=syndication&utm_
content=morelink&utm
term=Al1%20Gallup % 20Headlines (last accessed
Nov. 28, 2014) (Gallup poll of a representative
sample of 120,000 adults conducted in 2012 found

approximately 3.6 to 6.2 million LGBT
individuals in the civilian labor force,
approximately 1.5 to 2.6 million of who
are employed by federal contractors.?
According to the Department of
Commerce’s International Trade
Administration, 4,875,000 U.S.
residents departed the country for
business or convention purposes in
2013, representing approximately 3.1
percent of the civilian labor force.12 In
the absence of data as to what percent
of the LGBT employees in the federal
contractor workforce would depart the
country for business or convention
purposes, a conservative estimate is that
6.1 percent (double the rate of the
general national civilian labor force) of
LGBT employees in the federal
contractor workforce may visit foreign
countries for work purposes, yielding a
total of 91,500 to 158,600 LGBT
employees each year.

The International Trade
Administration tracks patterns as to
what destinations United States
residents travel to, both in general and
for work purposes.?3 There is very

3.4 percent identified as LGBT); (3) Movement
Advancement Project, Center for American
Progress, Human Rights Campaign, A Broken
Bargain: Discrimination, Fewer Benefits, and More
Taxes for LGBT Workers at 5 (June 2013), http://
www.americanprogress.org/issues/Igbt/report/2013/
06/04/65133/a-broken-bargain/ (last accessed Nov.
28, 2014) (2011 study aggregating results of five
separate surveys conducted between 2004 and 2009
found 3.5 percent of those surveyed identified as
lesbian, gay, or bisexual and 0.3 percent identified
as transgender); and (4) Jennifer C. Pizer, Brad
Sears, Christy Mallory, and Nan D. Hunter,
Evidence of Persistent and Pervasive Workplace
Discrimination Against LGBT People: The Need for
Federal Legislation Prohibiting Discrimination and
Providing for Equal Employment Benefits, 45 Loy.
L.A. L. Rev. 715, 717 (2012), http://
williamsinstitute.law.ucla.edu/wp-content/uploads/
Pizer-Mallory-Sears-Hunter-ENDA-LLR-2012.pdf
(last accessed Nov. 28, 2014) (analyzing a 2002
study from the National Survey of Family Growth
finding 4 percent of the U.S. workforce identified
as lesbian, gay, bisexual, or transgender).

11Recent BLS data indicates that in October 2014
there were approximately 156 million people in the
civilian labor force. U.S. Department of Labor
Bureau of Labor Statistics, Table A—1, Employment
Status of the Civilian Population by Sex and Age,
online at http://www.bls.gov/news.release/
empsit.t01.htm (last accessed Nov. 28, 2014). The
estimated range of LGBT workers in the civilian
labor force was derived by applying the 2.3 to 4.0
percent range to the total number of people in the
civilian labor force, while the estimated range of
LGBT federal contractor workers was derived by
applying the 2.3 to 4.0 percent range to the
contractor work force data from SAM (65 million).

127J.S. Department of Commerce, International
Trade Administration, National Travel and Tourism
Office, 2013 U.S. Resident Travel: Business and
Convention Travel, available at http://
travel.trade.gov/outreachpages/download_data_
table/2013-US-Business.pdf (last accessed Nov. 28,
2014). This data excludes U.S. resident travel to
Canada. OFCCP does not believe the exclusion of
Canadian travel will have any impact on the burden
incurred.

13 See id.; U.S. Department of Commerce,
International Trade Administration, National Travel

limited precedent for LGBT individuals
being denied entry on the basis of
sexual orientation or gender identity.
There are two countries with
immigration laws that prohibit entry of
“homosexual”” persons, but there is no
indication that these laws are actively
enforced. Statistically, therefore, the
percent of United States resident
business travel to countries where LGBT
individuals may face denial of entry on
the basis of sexual orientation or gender
identity, due to law or custom, is less
than 1 percent.1 As an overestimate,
presuming all LGBT federal contractor
employees who visit these countries for
work purposes are denied a visa on the
basis of sexual orientation or gender
identity, this would lead to 915 to 1,586
incidences (or 1 percent of total LGBT
employees who travel abroad for
business) per year. To adjust this
calculation from an incidence count to
the estimate of burden on contractors,
OFCCP assumes a ratio of one incident
per contractor, thus an estimated 1,586
contractors could be impacted by this
provision.

OFCCP estimates that it will take two
hours for a contractor to identify from
the Federal Acquisition Regulation
(FAR) a contact at the Department of
State, and prepare and send the
notification of visa denial to the
Department of State and OFCCP.
Therefore, the burden is 3,172 hours per
year (1,586 contractors x 2 hours).
Because of the nature of this provision,
OFCCP estimates that 50 percent of the
time addressing this provision will be
management and 50 percent of the time
will be administrative. Thus, using the
high end of the estimate, the cost of this
provision is estimated as $120,235
((3,172 hours x 0.50 x $51.58) + (3,172
hours x 0.50 x $24.23) = $120,235).

The revised regulations incorporate
the terms “‘sexual orientation” and
“gender identity”’ into §§60-2.16 and
60—4.3. As modified, these provisions
state that goals and timetables or
affirmative action standards shall not be
used to discriminate against any person
because of their race, color, religion,
sex, sexual orientation, gender identity,
or national origin. Because these
incorporations merely clarify that
affirmative action programs may not be
used to carry out discrimination
prohibited by other sections of the
regulations, and do not require any

and Tourism Office, 2013 United States Resident
Travel Abroad, available at http://travel.trade.gov/
outreachpages/download_data_table/
2013_US_Travel Abroad.pdf (last accessed Sept.
30, 2014).

14 This figure is derived from tables in the two
above-cited International Trade Administration
reports.
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change in contractors’ procedures or
practices, OFCCP believes that there are
no additional burdens associated with
this modification.

Section 60-2.35 states that each
contractor’s compliance status with EO
11246 and its implementing regulations
will be determined by analysis of
statistical data and other non-statistical
information. The change in the
regulation adds sexual orientation and
gender identity to the prohibited bases
of discrimination. However, as with
religion, contractors are not required to
collect, keep, or report data on gender
identity or sexual orientation. As this
provision merely explains OFCCP’s
processes, no additional burden is
incurred.

Section 60-50.5 clarifies that
contractors may not use the Guidelines
contained in part 60-50 to discriminate
against qualified applicants and
employees on any of the protected
bases. The revision to § 60-50.5
incorporates the terms ‘“‘sexual
orientation” and “gender identity” into
the list of prohibited bases of
discrimination. This provision does not
require any action by contractors, and

thus does not incur any additional
burden.

Operations and Maintenance Costs

OFCCP estimates that contractors will
have some operations and maintenance
costs in addition to the burden
calculated above. Sections 60-1.4(a),
paragraph 1 of the Equal Opportunity
Clause, and 60-1.4(b), paragraph 1 of
the Equal Opportunity Clause, require
contractors to post a specific notice
provided by the contracting officer for
employees and applicants. Section 60—
1.42 provides the text included in the
notice. OFCCP estimates that
contractors will comply with this
provision by posting the notice on
bulletin boards. The notice is publicly
available on OFCCP’s Web site and
prints on 2 letter-sized sheets of paper.
OFCCP assumes that on average these
contractors will post it on 10 bulletin
boards. Therefore, OFCCP estimates the
operations and maintenance cost of this
recurring burden to be $800,000
(500,000 x 2 pages x 10 copies x $0.08
= $800,000).

Summary of Total and Annual Costs

Contractors affected by this rule will
have different burdens based on
whether they are required to report to
the Department of State and OFCCP.
Thus, in summarizing the costs, Table 1
details the burden for those contractors
that are affected by the visa denial
reporting provision (‘“‘the visa reporting
provision”). The recurring cost in Table
1 is limited to reporting denied visas to
the Department of State and OFCCP.
There are no recurring burdens or costs
for ensuring that facilities are not
segregated, contractor funded or
reimbursed memberships are
nondiscriminatory, placement goals do
not provide a prohibited preference, nor
are there any such burdens or costs
associated with with the non-
discrimination provisions of Part 60-50,
or by the fact that OFCCP’s
determination of compliance considers
both statistical data and non-statistical
data. Table 2 details the burden for
those contractors that are not affected by
the visa reporting provision. There are
no recurring burdens or costs for this
reporting provision; however, there are
one-time costs.

TABLE 1—BURDEN AND COSTS FOR CONTRACTORS AFFECTED BY THE VISA REPORTING PROVISION

Section Burden hours Costs

Estimated One-Time Burden:
Regulatory FamilIariZation ...........cooiiii et e e e 1,586 $81,806
Amending the Equal Opportunity CIAUSE ...........cccoiiiiiiiiiiiiiee ettt 397 12,334
Posting the notice for employees and applicants ............ccccc.... 1,983 50,760
Amending the tag line for solicitations and job advertisements 198 6,151
ONE-HME BUITEN ...ttt ettt e e bt e e et e e e be e e e e ebaeeeeabeeeeesteeeaseeeeanseeeeassesesasseeesanteeeannnen 4,164 151,051

Estimated Recurring Burden:
Reporting denied visas to Department of State and OFCCP ..........ccoiiiiiiiiiiie e 3,172 120,235
Total Annual RECUITING BUIAEN ......oocuiiiiiiiii ettt sttt en e 3,172 120,235
Estimated Operations and MaiNtENANCE ........cccuiiiiiiiiiiiieie ettt st saeeeneas 0 2,538
Total Burden and Cost Of the RUIE .......c..eiiiiiiiiie et e ene 7,336 273,824

TABLE 2—BURDEN AND COSTS FOR CONTRACTORS NOT AFFECTED BY THE VISA REPORTING PROVISION

Section Burden hours Costs

Estimated One-Time Burden:
Regulatory FamilIAriZation ...........oooiii e s e e e anees 498,414 $25,708,194
Amending the Equal Opportunity Clause 124,604 3,871,135
Posting the notice for employees and appliCants ..........cccoieeiiiiiiiiiiere e e 623,018 15,947,703
Amending the tag line for solicitations and job advertiSEMeNts ..........cccccveoiiiiiiiiiiie e 62,302 1,935,567
(@] aToR i3 L= = TV (o [T o IR PRSP PSPPI 1,308,338 47,462,599
Total Annual RecUrfing BUFAEN ........couiiiiiiiii e e e 0 0
Estimated Operations and MaiNtENANCE .........c.coeiiiiiiiiiiiiiiee et e see e e e e s ssae e snaee e sseeeesnneeeenes 0 797,462
Total Burden and Cost Of the RUIE ........oooiiieiiiee et e e e e eaees 1,308,338 48,260,061

OFCCP estimates the total cost of the
rule at $273,824 or $173 per affected
contractor for those contractors affected

by the visa reporting provision and
$48,260,061 or $97 per contractor for
those contractors not affected by the

visa reporting provision. If combined,
the total cost of the rule would be
$48,533,885. Yet, this rule applies to
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contractors who enter into new and
modified contracts on or after the
effective date of the rule. Thus, some
portion of the cost of the rule will not
be realized in the first year and may be
manifested over at least five years.
There are a number of reasons why the
pattern of impacts over time is difficult
to estimate: there is limited information
regarding the number of new Federal
contractors in a year, the number of
Federal contractors can be fluid, and the
terms of contracts may range in
duration. While it might be plausible to
assume that approximately 20 percent of
contracts are new or modified each year,
this rule applies to contractors, rather

than contracts, and thus its impacts are
likely to be relatively high in the first
year or two, with lesser impacts through
the fifth year of implementation. After
all, it is common for contractors to have

multiple contracts, and compliance with

this rule will be required when the first
of such contracts is renewed or
modified.

However, there is no precise data with
which to determine the number of new
Federal contractors and subcontractors
each year. Using a 2012 Small Business
Administration study, OFCCP
determined that, on average, 17.6
percent of Federal contractors that are
small businesses were new to Federal
contracting.1® Recognizing that there is

limited information regarding the
number of new contractors in a year,
that the terms of contracts may range in
duration, that the rule applies to
modifications to existing contracts, and
taking into account the variety of
industries affected by this rule, OFCCP
conservatively assumes for the purposes
of this analysis that roughly 20 percent
of Federal contractors will be new each
year. Thus, Table 3 shows the annual
cost of this rule over the next five years
for contractors affected by the reporting
provision and Table 4 shows the annual
cost of the rule over the next five years
for those contractors not affected by the
reporting provision.

TABLE 3—ANNUAL COST SUMMARY FOR CONTRACTORS AFFECTED BY THE REPORTING PROVISIONS *

Contractors One-time cost | Recurring cost Total cost
317 $30,718 $24,047 $54,765
634 30,718 48,094 78,812
952 30,718 72,141 102,859
YEAI 4 ... 1,268 30,718 96,188 126,906
YBAI 5 e 1,586 30,718 120,235 150,953

*The annual cost summary includes the one-time burden which occurs in the first year the contractor is covered and the recurring burden that
increases by 20 percent annually up through the fifth year when the entire affected universe will be covered by the rule.

TABLE 4—ANNUAL COST SUMMARY FOR CONTRACTORS NOT AFFECTED BY THE REPORTING PROVISIONS *

Contractors Cost
99,683 $9,652,012
99,683 9,652,012
99,683 9,652,012
99,683 9,652,012
99,683 9,652,012

*This reflects the one-time cost associated with the provisions of this rule.

Regulatory Flexibility Act and Executive
Order 13272 (Consideration of Small
Entities)

Because no notice of proposed
rulemaking is required for the rule
under 5 U.S.C. 553(b)(B), the
requirements of the Regulatory
Flexibility Act and Executive Order
13272, pertaining to regulatory
flexibility analysis, do not apply to this
rule. See 5 U.S.C. 601(2), 603(a).
Accordingly, OFCCP has not prepared a
regulatory flexibility analysis.

Paperwork Reduction Act

Compliance Date: The requirements
apply to contracts entered into or
modified on or after the effective date of
these rules. Affected parties do not have
to comply with the amended
information collections contained in
this rule until the Department publishes
a Notice in the Federal Register stating

15 Small Business Administration,
“Characteristics of Recent Federal Small Business

that the OMB has approved the
information collections under the
Paperwork Reduction Act of 1995
(PRA), 44 U.S.C. 3501 et seq., or until
this rule otherwise takes effect,
whichever is later.

As part of its continuing effort to
reduce paperwork burdens, the
Department conducts a preclearance
consultation program to provide the
general public and Federal agencies
with an opportunity to comment on
collections of information in accordance
with the Paperwork Reduction Act of
1995 (PRA), 44 U.S.C. 3506(c)(2)(A).
This program helps to ensure that
requested data can be provided in the
desired format, reporting burden (time
and financial resources) is minimized,
collection instruments are clearly
understood, and the impact of collection
requirements on respondents can be
properly assessed. The PRA typically
requires an agency to provide notice and

Contracting,” May 2012, http://www.sba.gov/sites/

seek public comments on any collection
of information contained in a rule. See
44 U.S.C. 3506(c)(2)(B); 5 CFR 1320.8.
Persons are not required to respond to

a collection of information until it is
approved by OMB under the PRA.

This rule, which implements the
provisions of Executive Order 13672,
contains several provisions that could
be considered amendments to
“collections of information” as defined
by the PRA. Specifically, the
amendments to the Equal Opportunity
Clause that is incorporated into covered
subcontracts and purchase orders, to the
notifications that must be given to
employees and job applicants, and to
the visa reporting provision contained
in section 60-1.10. Sections 60-1.4(a),
paragraph 1 of the Equal Opportunity
Clause, and 60-1.4(b), paragraph 1 of
the Equal Opportunity Clause, require
contractors to post a notice for job
applicants and employees. The notice is

default/files/397tot.pdf (last accessed Nov. 28,
2014).


http://www.sba.gov/sites/ default/files/397tot.pdf
http://www.sba.gov/sites/ default/files/397tot.pdf
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provided by Federal contracting officers.
The disclosure of information originally
supplied by the Federal Government to
the recipient for the purpose of
disclosure is not included within the
PRA’s definition of “collection of
information.” See 5 CFR 1320.3(c).
OFCCP has determined that the posting
requirements found in sections 60—
1.4(a), paragraph 1 of the Equal
Opportunity Clause, and 60-1.4(b),
paragraph 1 of the Equal Opportunity
Clause, do not meet the PRA’s definition
of “collection of information.”
Therefore, these provisions are not
subject to the PRA’s requirement.
OFCCP, however, determined that the
amendments to paragraphs 2 and 7 of
the Equal Opportunity Clauses at 60—
1.4(a) and 60-1.4(b), and to the
reporting provisions found at 60—1.10
could be considered information

collections, thus an information
collection request (ICR), has been
submitted to OMB for approval.
Concurrently with this final rule,
OFCCP is publishing a notice of
proposed amended information
collection in the Federal Register. See
44 U.S.C. 3506(c)(2)(B); 5 CFR 1320.8.

Number of Respondents:

This rule affects only contractors who
enter into new or modified contracts
with the Federal Government; it does
not apply to those contractors who only
have contracts entered into or last
modified before the effective date. Thus,
all new non-exempt Federal contractors
with contracts, subcontracts, federally
assisted construction contracts or
subcontracts in excess of $10,000 are
required to comply with the rule. There
are approximately 500,000 contractor
firms registered in the General Service
Administration (GSA)’s System for

Award Management (SAM). OFCCP
estimates that approximately 20 percent
or 100,000 of its Federal contractor
universe will be affected by this rule
each year until its full implementation
in five years. Therefore, OFCCP
estimates there are 100,000 contractor
firms affected by this rule annually.

Summary of Paperwork Burden

The total estimated burden for
contractor companies to comply with
the revised regulations is listed in the
tables below. It is calculated based on a
three-year approval of this information
collection request. Table 5 shows the
estimated PRA burden for those
contractors affected by the visa
reporting provision. Table 6 shows the
estimated PRA burden for those
contractors not affected by the visa
reporting provision.

TABLE 5—ESTIMATED ANNUAL PRA BURDEN FOR CONTRACTORS AFFECTED BY THE VISA REPORTING PROVISION

[3 years]
Estimated
Requirement annual burden | Monetization
hours
Amending the Equal Opportunity CIAUSE ..........ccoiiiriiieiieeiie ettt sttt st e s r e sreesaee e 79 $2,467
Amending the tag line for solicitations and job advertisements ... 40 1,230
Reporting denied visas to Department of State and OFCCP .........cccoi it 1,269 48,094
TOtAl ANNUAI COSt ..ot e e e e e ettt e e e e e e e e aaeaeeeeeaeeeasbaaeeeeeeeasssseeaeeeeeansanaseeeeeannnnes 1,388 51,791

TABLE 6—ESTIMATED ANNUAL PRA BURDEN FOR CONTRACTORS NOT AFFECTED BY THE VISA REPORTING PROVISION

[3 years]
Estimated
Requirement annual burden | Monetization
hours
Amending the Equal Opportunity CIAUSE ...........ooouiiiiiiiieiiieie ettt e et saeesne e e 24,921 $774,227
Amending the tag line for solicitations and job advertiSements ...........ccccociiiiiiiii i 12,460 387,113
Reporting denied visas to Department of State and OFCCP .........cociiiiiiiiiiiee e 0 0
QLo = U T T o o= TSP 37,381 1,161,340

These paperwork burden estimates
are summarized as follows:

Type of Review: Amended collection.

Agency: Office of Federal Contract
Compliance Programs, Department of
Labor.

Title: Implementation of Executive
Order 13672 Prohibiting Discrimination
Based on Sexual Orientation and
Gender Identity by Contractors and
Subcontractors.

OMB ICR Reference Number: 1250—
ONEW.

Affected Public: Business or other for-
profit; individuals.

Average Number of Annual
Responses: 100,000.

Frequency of Response: on occasion.

Estimated Annual Burden Hours:
38,769.

Estimated Total Annual PRA Costs:
$0.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of the United States-based
companies to compete with foreign-

based companies in domestic and
export markets.

Unfunded Mandates Reform Act of 1995

For purposes of the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1532, this rule does not include any
Federal mandate that may result in
excess of $100 million in expenditures
by state, local, and tribal governments in
the aggregate or by the private sector.

Executive Order 13132 (Federalism)

OFCCP has reviewed this rule in
accordance with Executive Order 13132
regarding federalism, and has
determined that it does not have
“federalism implications.” This rule
will not “have substantial direct effects
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on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Executive Order 13175 (Consultation
and Coordination With Indian Tribal
Governments)

This rule does not have tribal
implications under Executive Order
13175 that requires a tribal summary
impact statement. The rule does not
have substantial direct effects on one or
more Indian tribes, on the relationship
between the Federal government and
Indian tribes or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.

Effects on Families

The undersigned hereby certifies that
the rule would not adversely affect the
well-being of families, as discussed
under section 654 of the Treasury and
General Government Appropriations
Act, 1999.

Executive Order 13045 (Protection of
Children)

This rule would have no
environmental health risk or safety risk
that may disproportionately affect
children.

Environmental Impact Assessment

A review of this rule in accordance
with the requirements of the National
Environmental Policy Act of 1969
(NEPA), 42 U.S.C. 4321 et seq.; the
regulations of the Council on
Environmental Quality, 40 CFR 1500 et
seq.; and DOL NEPA procedures, 29
CFR part 11, indicates the rule would
not have a significant impact on the
quality of the human environment.
There is, thus, no corresponding
environmental assessment or an
environmental impact statement.

Executive Order 13211 (Energy Supply)

This rule is not subject to Executive
Order 13211. It will not have a
significant adverse effect on the supply,
distribution, or use of energy.

Executive Order 12630 (Constitutionally
Protected Property Rights)

This rule is not subject to Executive
Order 12630 because it does not involve
implementation of a policy that has
takings implications or that could
impose limitations on private property
use.

Executive Order 12988 (Civil Justice
Reform Analysis)

This rule was drafted and reviewed in
accordance with Executive Order 12988

and will not unduly burden the Federal
court system. The rule was: (1)
Reviewed to eliminate drafting errors
and ambiguities; (2) written to minimize
litigation; and (3) written to provide a
clear legal standard for affected conduct
and to promote burden reduction.

List of Subjects

41 CFR Part 60-1

Administrative practice and
procedure, Equal employment
opportunity, Gender identity,
Government contracts, Reporting and
recordkeeping requirements, Sexual
orientation.

41 CFR Part 60-2

Equal employment opportunity,
Gender identity, Government
procurement, Reporting and
recordkeeping requirements, Sexual
orientation.

41 CFR Part 60-4

Construction industry, Equal
employment opportunity, Gender
identity, Government procurement,
Reporting and recordkeeping
requirements, Sexual orientation.

41 CFR Part 60-50

Equal employment opportunity,
Gender identity, Government
procurement, Religious discrimination,
Reporting and recordkeeping
requirements, Sexual orientation.

Patricia A. Shiu,

Director, Office of Federal Contract
Compliance Programs.

Accordingly, under authority of
Executive Order 13672 and for the
reasons set forth in the preamble,
OFCCP amends Title 41 of the Code of
Federal Regulations, Chapter 60 as
follows:

PART 60-1—OBLIGATIONS OF
CONTRACTORS AND
SUBCONTRACTORS

m 1. Revise the authority citation for 41
CFR part 60-1 to read as follows:

Authority: Sec. 201, E.O. 11246, 30 FR
12319, 3 CFR, 1964-1965 Comp., p. 339, as
amended by E.O. 11375, 32 FR 14303, 3 CFR,
1966-1970 Comp., p. 684, E.O. 12086, 43 FR
46501, 3 CFR, 1978 Comp., p. 230, E.O.
13279, 67 FR 77141, 3 CFR, 2002 Comp., p.
258 and E.O. 13672, 79 FR 42971.

m 2. Revise §60-1.1 to read as follows:

§60-1.1 Purpose and application.

The purpose of the regulations in this
part is to achieve the aims of parts II, III,
and IV of Executive Order 11246 for the
promotion and insuring of equal
opportunity for all persons, without

regard to race, color, religion, sex,
sexual orientation, gender identity, or
national origin, employed or seeking
employment with Government
contractors or with contractors
performing under federally assisted
construction contracts. The regulations
in this part apply to all contracting
agencies of the Government and to
contractors and subcontractors who
perforrn under Government contracts, to
the extent set forth in this part. The
regulations in this part also apply to all
agencies of the Government
administering programs involving
Federal financial assistance which may
include a construction contract, and to
all contractors and subcontractors
performing under construction contracts
which are related to any such programs.
The procedures set forth in the
regulations in this part govern all
disputes relative to a contractor’s
compliance with his obligations under
the equal opportunity clause regardless
of whether or not his contract contains
a “Disputes” clause. Failure of a
contractor or applicant to comply with
any provision of the regulations in this
part shall be grounds for the imposition
of any or all of the sanctions authorized
by the order. The regulations in this part
do not apply to any action taken to
effect compliance with respect to
employment practices subject to title VI
of the Civil Rights Act of 1964. The
rights and remedies of the Government
hereunder are not exclusive and do not
affect rights and remedies provided
elsewhere by law, regulation, or
contract; neither do the regulations limit
the exercise by the Secretary or
Government agencies of powers not
herein specifically set forth, but granted
to them by the order.

m 3. Amend § 60-1.4 by revising
paragraphs (a) introductory text and
(a)(1) and (2) and (b) introductory text
and (b)(1) and (2) to read as follows:

§60-1.4 Equal opportunity clause.

(a) Government contracts. Except as
otherwise provided, each contracting
agency shall include the following equal
opportunity clause contained in section
202 of the order in each of its
Government contracts (and
modifications thereof if not included in
the original contract):

During the performance of this
contract, the contractor agrees as
follows:

(1) The contractor will not
discriminate against any employee or
applicant for employment because of
race, color, religion, sex, sexual
orientation, gender identity, or national
origin. The contractor will take
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affirmative action to ensure that
applicants are employed, and that
employees are treated during
employment, without regard to their
race, color, religion, sex, sexual
orientation, gender identity, or national
origin. Such action shall include, but
not be limited to the following:
Employment, upgrading, demotion, or
transfer, recruitment or recruitment
advertising; layoff or termination; rates
of pay or other forms of compensation;
and selection for training, including
apprenticeship. The contractor agrees to
post in conspicuous places, available to
employees and applicants for
employment, notices to be provided by
the contracting officer setting forth the
provisions of this nondiscrimination
clause.

(2) The contractor will, in all
solicitations or advertisements for
employees placed by or on behalf of the
contractor, state that all qualified
applicants will receive consideration for
employment without regard to race,
color, religion, sex, sexual orientation,

gender identity, or national origin.
* * * * *

(b) Federally assisted construction
contracts. (1) Except as otherwise
provided, each administering agency
shall require the inclusion of the
following language as a condition of any
grant, contract, loan, insurance, or
guarantee involving federally assisted
construction which is not exempt from
the requirements of the equal
opportunity clause:

The applicant hereby agrees that it
will incorporate or cause to be
incorporated into any contract for
construction work, or modification
thereof, as defined in the regulations of
the Secretary of Labor at 41 CFR chapter
60, which is paid for in whole or in part
with funds obtained from the Federal
Government or borrowed on the credit
of the Federal Government pursuant to
a grant, contract, loan insurance, or
guarantee, or undertaken pursuant to
any Federal program involving such
grant, contract, loan, insurance, or
guarantee, the following equal
opportunity clause:

During the performance of this
contract, the contractor agrees as
follows:

(1) The contractor will not
discriminate against any employee or
applicant for employment because of
race, color, religion, sex, sexual
orientation, gender identity, or national
origin. The contractor will take
affirmative action to ensure that
applicants are employed, and that
employees are treated during
employment without regard to their

race, color, religion, sex, sexual
orientation, gender identity, or national
origin. Such action shall include, but
not be limited to the following:
Employment, upgrading, demotion, or
transfer; recruitment or recruitment
advertising; layoff or termination; rates
of pay or other forms of compensation;
and selection for training, including
apprenticeship. The contractor agrees to
post in conspicuous places, available to
employees and applicants for
employment, notices to be provided
setting forth the provisions of this
nondiscrimination clause.

(2) The contractor will, in all
solicitations or advertisements for
employees placed by or on behalf of the
contractor, state that all qualified
applicants will receive considerations
for employment without regard to race,
color, religion, sex, sexual orientation,
gender identity, or national origin.

* * * * *

m 4. Revise § 60—1.8 to read as follows:

§60-1.8 Segregated facilities.

To comply with its obligations under
the Order, a contractor must ensure that
facilities provided for employees are
provided in such a manner that
segregation on the basis of race, color,
religion, sex, sexual orientation, gender
identity, or national origin cannot
result. The contractor may neither
require such segregated use by written
or oral policies nor tolerate such use by
employee custom. The contractor’s
obligation extends further to ensuring
that its employees are not assigned to
perform their services at any location,
under the contractor’s control, where
the facilities are segregated. This
obligation extends to all contracts
containing the equal opportunity clause
regardless of the amount of the contract.
The term ““facilities,” as used in this
section, means waiting rooms, work
areas, restaurants and other eating areas,
time clocks, restrooms, wash rooms,
locker rooms, and other storage or
dressing areas, parking lots, drinking
fountains, recreation or entertainment
areas, transportation, and housing
provided for employees; Provided, That
separate or single-user restrooms and
necessary dressing or sleeping areas
shall be provided to assure privacy
between the sexes.

m 5. Revise § 60—1.10 to read as follows:

§60-1.10 Foreign government practices.
Contractors shall not discriminate on
the basis of race, color, religion, sex,
sexual orientation, gender identity, or
national origin when hiring or making
employee assignments for work to be
performed in the United States or

abroad. Contractors are exempted from
this obligation only when hiring persons
outside the United States for work to be
performed outside the United States (see
41 CFR 60-1.5(a)(3)). Therefore, a
contractor hiring workers in the United
States for either Federal or nonfederally
connected work shall be in violation of
Executive Order 11246, as amended, by
refusing to employ or assign any person
because of race, color, religion, sex,
sexual orientation, gender identity, or
national origin regardless of the policies
of the country where the work is to be
performed or for whom the work will be
performed. Should any contractor be
unable to acquire a visa of entry for any
employee or potential employee to a
country in which or with which it is
doing business, and which refusal it
believes is due to the race, color,
religion, sex, sexual orientation, gender
identity, or national origin of the
employee or potential employee, the
contractor must immediately notify the
Department of State and the Deputy
Assistant Secretary of such refusal.

Subpart B—General Enforcement;
Compliance Review and Complaint
Procedure

m 6. Amend § 60—1.20 by revising
paragraph (a) introductory text to read
as follows:

§60-1.20 Compliance evaluations.

(a) OFCCP may conduct compliance
evaluations to determine if the
contractor maintains nondiscriminatory
hiring and employment practices and is
taking affirmative action to ensure that
applicants are employed and that
employees are placed, trained,
upgraded, promoted, and otherwise
treated during employment without
regard to race, color, religion, sex,
sexual orientation, gender identity, or
national origin. A compliance
evaluation may consist of any one or
any combination of the following

investigative procedures:
* * * * *

m 7. Amend § 60-1.41 by revising the
introductory text and paragraphs (a) and
(c) to read as follows:

§60-1.41 Solicitations or advertisements
for employees.

In solicitations or advertisements for
employees placed by or on behalf of a
prime contractor or subcontractor, the
requirements of paragraph (2) of the
equal opportunity clause in § 60-1.4
shall be satisfied whenever the prime
contractor or subcontractor complies
with any of the following:

(a) States expressly in the solicitations
or advertising that all qualified
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applicants will receive consideration for
employment without regard to race,
color, religion, sex, sexual orientation,
gender identity, or national origin;

* * * * *

(c) Uses a single advertisement, and
the advertisement is grouped with other
advertisements under a caption which
clearly states that all employers in the
group assure all qualified applicants
equal consideration for employment
without regard to race, color, religion,
sex, sexual orientation, gender identity,
or national origin;

* * * * *

m 8. Revise § 60—1.42 to read as follows:
§60-1.42 Notices to be posted.

(a) Unless alternative notices are
prescribed by the Deputy Assistant
Secretary, the notices which contractors
are required to post by paragraphs (1)
and (3) of the equal opportunity clause
in § 60—1.4 will contain the following
language and be provided by the
contracting or administering agencies:

Equal Employment Opportunity Is the
Law—Discrimination Is Prohibited by
the Civil Rights Act of 1964 and by
Executive Order No. 11246

Title VII of the Civil Rights Act of
1964—Administered by:

The Equal Employment Opportunity
Commission

Prohibits discrimination because of
Race, Color, Religion, Sex, or National
Origin by Employers with 15 or more
employees, by Labor Organizations,
by Employment Agencies, and by
Apprenticeship or Training Programs

Any person who believes he or she has
been discriminated against should
contact

The Equal Employment Opportunity
Commission, 1801 L Street NW.,
Washington, DC 20507

Executive Order No. 11246—
Administered by:

The Office of Federal Contract
Compliance Programs

Prohibits discrimination because of
Race, Color, Religion, Sex, Sexual
Orientation, Gender Identity, or
National Origin, and requires
affirmative action to ensure equality of
opportunity in all aspects of
employment.

By all Federal Government
Contractors and Subcontractors, and by
Contractors Performing Work Under a
Federally Assisted Construction
Contract, regardless of the number of
employees in either case.

Any person who believes he or she has
been discriminated against should
contact

The Office of Federal Contract
Compliance Programs, U.S.
Department of Labor, Washington, DC
20210

PART 60-2—AFFIRMATIVE ACTION
PROGRAMS

m 9. Revise the authority citation for 41
CFR part 60-2 to read as follows:

Authority: Sec. 201, E.O. 11246, 30 FR
12319, E.O. 11375, 32 FR 14303, as amended
by E.O. 12086, 43 FR 46501, and E.O. 13672,
79 FR 42971.

m 10. Amend § 60-2.16 by revising
paragraph (e)(2) to read as follows:

§60-2.16 Placement goals.

* * * * *

(e] * * %

(2) In all employment decisions, the
contractor must make selections in a
nondiscriminatory manner. Placement
goals do not provide the contractor with
a justification to extend a preference to
any individual, select an individual, or
adversely affect an individual’s
employment status, on the basis of that
person’s race, color, religion, sex, sexual
orientation, gender identity, or national
origin.

* * * * *
m 11. Revise § 60—2.35 toread as
follows:

§60-2.35 Compliance status.

No contractor’s compliance status will
be judged alone by whether it reaches
its goals. The composition of the
contractor’s workforce (i.e., the
employment of minorities or women at
a percentage rate below, or above, the
goal level) does not, by itself, serve as
a basis to impose any of the sanctions
authorized by Executive Order 11246
and the regulations in this chapter. Each
contractor’s compliance with its
affirmative action obligations will be
determined by reviewing the nature and
extent of the contractor’s good faith
affirmative action activities as required
under § 60-2.17, and the
appropriateness of those activities to
identified equal employment
opportunity problems. Each contractor’s
compliance with its nondiscrimination
obligations will be determined by
analysis of statistical data and other
non-statistical information which would
indicate whether employees and
applicants are being treated without
regard to their race, color, religion, sex,
sexual orientation, gender identity, or
national origin.

PART 60-4—CONSTRUCTION
CONTRACTORS—AFFIRMATIVE
ACTION REQUIREMENTS

m 12. Revise the authority citation for 41
CFR part 60—4 to read as follows:

Authority: Secs. 201, 202, 205, 211, 301,
302, and 303 of E.O. 11246, as amended, 30
FR 12319; 32 FR 14303, as amended by E.O.
12086; and E.O. 13672, 79 FR 42971.

m 13. Amend § 60—4.3 in paragraph (a),
by revising paragraph 10 in the clause
to read as follows:

§60-4.3 Equal opportunity clauses.
(a) * % %

Standard Federal Equal Employment
Opportunity Construction Contract
Specifications (Executive Order
11246)

* * * * *

10. The Contractor shall not use the
goals and timetables or affirmative
action standards to discriminate against
any person because of race, color,
religion, sex, sexual orientation, gender
identity, or national origin.

* * * * *

PART 60-50—GUIDELINES ON
DISCRIMINATION BECAUSE OF
RELIGION OR NATIONAL ORIGIN

m 14. Revise the authority citation for 41
CFR part 60-50 to read as follows:

Authority: Sec. 201 of E.O. 11246, as
amended, 30 FR 12319; 32 FR 14303, as
amended by E.O. 12086; and E.O. 13672, 79
FR 42971.

m 15. Revise § 60-50.5 to read as
follows:

§60-50.5 Nondiscrimination.

The provisions of this part are not
intended and shall not be used to
discriminate against any qualified
employee or applicant for employment
because of race, color, religion, sex,
sexual orientation, gender identity or
national origin.

[FR Doc. 201428902 Filed 12-5-14; 1:30 pm)]
BILLING CODE 4510-CM-P



72996

Federal Register/Vol. 79, No. 236/ Tuesday, December 9, 2014 /Rules and Regulations

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 120815345-3525-02]
RIN 0648-XD388

Snapper-Grouper Fishery of the South
Atlantic; 2014 Commercial
Accountability Measure and Closure
for the South Atlantic Porgy Complex

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS implements
accountability measures (AMs) for the
commercial porgy complex in the U.S.
exclusive economic zone (EEZ) of the
South Atlantic. In the South Atlantic,
the porgy complex includes jolthead
porgy, knobbed porgy, whitebone porgy,
scup, and saucereye porgy. Commercial
landings for the porgy complex, as
estimated by the Science and Research
Director (SRD), are projected to reach
the commercial annual catch limit
(ACL) on December 6, 2014. Therefore,
NMFS closes the commercial sector for
the porgy complex in the South Atlantic
EEZ on December 9, 2014, and it will
remain closed until the start of the next
fishing year, January 1, 2015. This
closure is necessary to protect the porgy
complex resource.

DATES: This rule is effective 12:01 a.m.,
local time, December 9, 2014, until
12:01 a.m., local time, January 1, 2015.
FOR FURTHER INFORMATION CONTACT:
Catherine Hayslip, telephone: 727-824—
5305, or email: catherine.hayslip@
noaa.gov.

SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery of the South
Atlantic, which includes the porgy
complex (jolthead porgy, knobbed
porgy, whitebone porgy, scup, and
saucereye porgy), is managed under the

Fishery Management Plan for Snapper-
Grouper Fishery of the South Atlantic
Region (Snapper-Grouper FMP). The
Snapper-Grouper FMP was prepared by
the South Atlantic Fishery Management
Council and is implemented under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) by
regulations at 50 CFR part 622.

The AM at 50 CFR 622.193(w)(1)(i)
requires the Assistant Administrator for
Fisheries, NOAA (AA), to file a
notification with the Office of the
Federal Register to close the commercial
sector for the porgy complex for the
remainder of the fishing year when the
commercial ACL is reached or is
projected to be reached. The commercial
ACL for the porgy complex is 36,348 lb
(16,487 kg), round weight. Based on the
best scientific information available,
NMFS has determined that the
commercial ACL will be reached on
December 6, 2014. Accordingly, this
temporary rule implements an AM to
close the commercial sector for the
porgy complex in the South Atlantic
EEZ at 12:01 a.m., local time, on
December 9, 2014.

During the closure, all sale or
purchase, and harvest or possession of
jolthead porgy, knobbed porgy,
whitebone porgy, scup, and saucereye
in or from the South Atlantic EEZ is
prohibited. The recreational bag and
possession limits for the snapper-
grouper fishery, as specified at 50 CFR
622.187(b) and (c), do not apply because
NMFS closed the recreational sector on
September 17, 2014 (79 FR 55658). The
recreational bag and possession limits
are zero.

Classification

The Regional Administrator,
Southeast Region, NMFS, has
determined this temporary rule is
necessary for the conservation and
management of the porgy complex, a
component of the South Atlantic
snapper-grouper fishery, and is
consistent with the Magnuson-Stevens
Act and other applicable laws.

This action is taken under 50 CFR
622.193(w)(1)(i) and is exempt from
review under Executive Order 12866.

These measures are exempt from the
procedures of the Regulatory Flexibility
Act because the temporary rule is issued
without opportunity for prior notice and
comment.

This action responds to the best
scientific information available. The AA
finds good cause to waive the
requirements to provide prior notice
and opportunity for public comment,
pursuant to the authority set forth at 5
U.S.C. 553(b)(B), as such prior notice
and opportunity for public comment is
unnecessary and contrary to the public
interest. Such procedures are
unnecessary and contrary to the public
interest because the AM established by
the Comprehensive ACL Amendment
and located at 50 CFR 622.193(w)(1)(i)
has already been subject to notice and
comment, and all that remains is to
notify the public of the commercial
closure for the porgy complex for the
remainder of the 2014 fishing year.
Additionally, there is a need to
immediately implement the closure for
the porgy complex to prevent further
commercial harvest and prevent the
ACL from being exceeded, which will
protect the snapper-grouper resource in
the South Atlantic. Prior notice and
opportunity for public comment on this
action would be contrary to the public
interest because many of those affected
by the closure need as much time as
possible to adjust business plans to
account for the reduced commercial
fishing season.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

Authority: 16 U.S.C. 1801 et seq.

Dated: December 3, 2014.
Alan D. Risenhoover,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 2014-28745 Filed 12-4—14; 4:15 pm]
BILLING CODE 3510-22-P
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206—AN11

Prevailing Rate Systems; Abolishment
of the Portland, ME, Appropriated Fund
Federal Wage System Wage Area

AGENCY: U.S. Office of Personnel
Management.

ACTION: Proposed rule with request for
comments.

SUMMARY: The U.S. Office of Personnel
Management (OPM) is issuing a
proposed rule that would abolish the
Portland, ME, appropriated fund
Federal Wage System (FWS) wage area
and redefine Androscoggin,
Cumberland, and Sagadahoc Counties,
ME, to the Portsmouth, NH survey area
and Franklin and Oxford Counties, ME,
and Coos County, NH, to the
Portsmouth area of application. These
changes are necessary because the
closure of the Naval Air Station (NAS)
Brunswick left the Portland wage area
without an activity having the capability
to conduct a local wage survey.

DATES: We must receive comments on or
before January 8, 2015.

ADDRESSES: You may submit comments,
identified by “RIN 3206—AN11,” using
any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Brenda L. Roberts, Deputy
Associate Director for Pay and Leave,
Employee Services, U.S. Office of
Personnel Management, Room 7H31,
1900 E Street NW., Washington, DC
20415-8200.

Email: pay-leave-policy@opm.gov.
FOR FURTHER INFORMATION CONTACT:
Madeline Gonzalez, by telephone at
(202) 606—2838 or by email at pay-leave-
policy@opm.gov.

SUPPLEMENTARY INFORMATION: The
Portland, ME, FWS wage area’s host
installation, NAS Brunswick, closed in
May 2011. This closure left the lead

agency, the Department of Defense
(DOD), without an installation capable
of hosting annual local wage surveys.
Because of the closure of NAS
Brunswick, DOD has requested that
OPM abolish the Portland wage area and
redefine its constituent counties to a
neighboring wage area.

The Portland wage area is presently
composed of three survey counties
(Androscoggin, Cumberland, and
Sagadahoc Counties, ME) and three area
of application counties (Franklin and
Oxford Counties, ME, and Coos County,
NH). The next full-scale wage schedule
is scheduled to begin in the Portland
wage area in May 2015.

Under section 5343 of title 5, United
States Code, OPM is responsible for
defining wage areas following the
regulatory criteria under section 532.211
of title 5, Code of Federal Regulations.
Under the regulatory criteria, OPM
considers the following factors when
defining FWS wage area boundaries:

(i) Distance, transportation facilities,
and geographic features;

(ii) Commuting patterns; and

(iii) Similarities in overall population,
employment, and the kinds and sizes of
private industrial establishments.

In addition, OPM regulations at 5 CFR
532.211 do not permit splitting
Metropolitan Statistical Areas (MSAs)
for the purpose of defining a wage area,
except in very unusual circumstances.

Cumberland, Sagadahoc, and York
Counties, ME, comprise the Portland-
South Portland, ME MSA. The Portland-
South Portland MSA is split between
the Portland and Portsmouth wage
areas. Cumberland and Sagadahoc
Counties are part of the Portland survey
area and York County is part of the
Portsmouth survey area.

Based on an analysis of the regulatory
criteria for York County, the core county
in the Portland-South Portland MSA,
the entire Portland-South Portland MSA
would be defined to the Portsmouth
wage area. When measuring to cities
and host installations, the distance
criterion favors the Portsmouth wage
area. The commuting patterns criterion
favors the Portsmouth wage area. The
overall population and employment and
the kinds and sizes of private industrial
establishments criterion does not favor
one wage area more than another.

Based on this analysis, we believe
York County is appropriately defined to
the Portsmouth wage area. OPM

regulations at 5 CFR 532.211 permit
splitting MSAs only in very unusual
circumstances. There appear to be no
unusual circumstances that would
permit splitting the Portland-South
Portland MSA. To comply with OPM
regulations not to split MSAs,
Cumberland and Sagadahoc Counties
would be redefined to the Portsmouth
wage area.

In selecting a wage area to which the
remaining counties should be redefined,
the Federal Prevailing Rate Advisory
Committee (FPRAC), the statutory
national labor-management committee
responsible for advising OPM on
matters affecting the pay of FWS
employees, made a majority
recommendation to define the entire
wage area to the Portsmouth wage area.

These changes would be effective on
the first day of the first applicable pay
period beginning on or after 30 days
following publication of the final
regulations.

Regulatory Flexibility Act

I certify that these proposed
regulations would not have a significant
economic impact on a substantial
number of small entities because they
would affect only Federal agencies and
employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

U.S. Office of Personnel Management.
Katherine Archuleta,
Director.

Accordingly, OPM is proposing to
amend 5 CFR part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

m 1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; § 532.707
also issued under 5 U.S.C. 552.

Appendix C to Subpart B of Part 532—
Appropriated Fund Wage and Survey
Areas

m 2. Appendix A to subpart B of part
532 is amended for the State of Maine
by removing the entry for Portland.

m 3. Appendix C to subpart B is
amended by removing the wage area
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listing for Portland, ME, and revising
the wage area listings for Portsmouth,

NH, wage areas to read as follows:
* * * * *

NEW HAMPSHIRE
Portsmouth

Survey Area

Maine:

Androscoggin

Cumberland

Sagadahoc

York

Massachusetts:

The following cities and towns in:

Essex County

Amesbury

Georgetown

Groveland

Haverhill

Merrimac

Newbury

Newburyport

North Andover

Salisbury

South Byfield

West Newbury

New Hampshire:

Rockingham (except the following
cities and towns: Newton, Plaistow,
Salem, and Westville)

Strafford

Area of Application. Survey area plus:

Maine:
Franklin
Oxford
New Hampshire:
Coos
The following cities and towns in:
Rockingham County
Newton
Plaistow
Salem
Westville
* * * * *
[FR Doc. 2014-28619 Filed 12—8-14; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

Docket No. FAA-2014-0902; Airspace
Docket No. 14-ASW-8

Proposed Establishment of Class E
Airspace; Tucumcari, NM

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at the

Tucumecari VHF Omni-Directional Radio
Range Tactical Air Navigation Aid
(VORTAC), Tucumcari, NM, to facilitate
vectoring of Instrument Flight Rules
(IFR) aircraft under control of
Albuquerque Air Route Traffic Control
Center (ARTCC). The FAA is proposing
this action to enhance the safety and
efficiency of aircraft operations within
the National Airspace System (NAS).
DATES: Comments must be received on
or before January 23, 2015.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001. You must
identify the docket number FAA-2014—
0902/Airspace Docket No. 14—-ASW-8,
at the beginning of your comments. You
may also submit comments through the
Internet at http://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800-
647-5527), is on the ground floor of the
building at the above address.

FOR FURTHER INFORMATION CONTACT: Raul
Garza, Jr., Central Service Center,
Operations Support Group, Federal
Aviation Administration, Northwest
Region, 2601 Meacham Blvd., Fort
Worth, TX 76137; telephone: 817-222—
4075/817-321-7654.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket No. FAA-2014-0902/Airspace
Docket No. 14—~ASW-8.” The postcard
will be date/time stamped and returned
to the commenter.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/air
traffic/publications/airspace
amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Gentral Service Center, 2601
Meacham Blvd., Fort Worth, TX 76137.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking
(202) 267-9677, to request a copy of
Advisory Circular No. 11-2A, Notice of
Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

This action proposes to amend Title
14, Code of Federal Regulations (14
CFR), Part 71 by amending Class E
airspace extending upward from 1,200
feet above the surface at the Tucumecari
VORTAG navigation aid, Tucumecari,
NM. This action would contain aircraft
while in IFR conditions under control of
Albuquerque ARTCC by safely vectoring
aircraft from en route airspace to
terminal areas.

Class E airspace areas are published
in Paragraph 6006 of FAA Order
7400.9Y, dated August 6, 2014, and
effective September 15, 2014, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
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when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106 describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish controlled airspace at the
Tucumcari VORTAC, Tucumcari, NM.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9Y,
Airspace Designations and Reporting
Points, dated August 6, 2014, and
effective September 15, 2014, is
amended as follows:

Paragraph 6006 En Route Domestic
Airspace Areas.
* * * * *

ASWNME6 Tucumcari, NM [New]

Tucumcari VORTAC, NM
Lat. 35°10’56” N., long. 103°3555” W

That airspace extending upward from
1,200 feet above the surface within an area
bounded by lat. 37°30°00” N., long.
102°33’00” W.; to lat. 36°30°00” N., long.
101°45’00” W.; to lat. 36°23’50” N., long.
101°28’20” W.; 35°12’30” N., long. 105°28’30”
W.; to lat. 36°43’00” N., long. 105°20’30” W.;
to lat. 36°43’00” N., long. 105°00°00” W.;
thence to the point of beginning.

Issued in Fort Worth, TX, on November 24,
2014.
Humberto Melendez,

Manager, Operations Support Group, ATO
Central Service Center.

[FR Doc. 2014-28793 Filed 12—8—14; 8:45 am]
BILLING CODE 4901-14-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2014-0708; FRL-9920-19-
Region 9]

Clean Data Determination for 1997
PM, s Standards; California—South
Coast; Applicability of Clean Air Act
Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to determine
that the South Coast air quality planning
area in California has attained the 1997
annual and 24-hour fine particle (PM,.s)
National Ambient Air Quality
Standards. This proposed determination
is based upon complete (or otherwise
validated), quality-assured, and certified
ambient air monitoring data showing
that the area has monitored attainment
of the 1997 annual and 24-hour PM, 5
standards based on the 2011-2013
monitoring period. The EPA is further
proposing that, if the EPA finalizes this
determination of attainment, the
requirements for the area to submit
certain State implementation plan
revisions shall be suspended for so long
as the area continues to attain the 1997
annual and 24-hour PM, s standards.
DATES: Written comments must be
received on or before January 8, 2015.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09-
OAR-2014-0708 by one of the following
methods:

1. Federal eRulemaking Portal, at
www.regulations.gov, please follow the
on-line instructions;

2. Email to tax.wienke@epa.gov; or

3. Mail or delivery to Wienke Tax, Air
Planning Office, AIR-2, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, California 94105-3901.

Instructions: All comments will be
included in the public docket without
change and may be made available
online at www.regulations.gov,
including any personal information
provided, unless the comment includes
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Information you
consider to be CBI or otherwise
protected should be clearly identified as
such and should not be submitted
through www.regulations.gov or email.
www.regulations.gov is an “anonymous
access” system, and the EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
email directly to EPA, your email
address will be automatically captured
and included as part of the public
comment. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available at
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.
FOR FURTHER INFORMATION CONTACT:
Wienke Tax, (415) 947—-4192, or by
email at tax.wienke@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, “we”, “us”
or “our” refer to the EPA. We are
providing the following outline to aid in
locating information in this proposal.
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I. What determination is the EPA
proposing to make?

The EPA is proposing to determine
that the Los Angeles—South Coast Air
Basin (““South Coast”’) nonattainment
area has clean data for the 1997 annual
and 24-hour National Ambient Air
Quality Standards (NAAQS or
“standards”) for fine particles (generally
referring to particles less than or equal
to 2.5 micrometers in diameter, PM, s).1
This determination is based upon
complete (or otherwise validated),
quality-assured, and certified ambient
air monitoring data showing the area
has monitored attainment of the 1997
annual and 24-hour PM, s NAAQS
based on 2011-2013 monitoring data.

Based on this proposed clean data
determination, we are also proposing to
suspend the obligations on the State of
California to submit certain state
implementation plan (SIP) revisions
related to attainment of this standard for
the area for as long as the area continues
to attain the standard.

II. What is the background for this
action?

A. PM> s NAAQS

Under section 109 of the Clean Air
Act (CAA or “Act”), the EPA has
established NAAQS for certain
pervasive air pollutants (referred to as
“criteria pollutants”) and conducts
periodic reviews of the NAAQS to
determine whether they should be
revised or whether new NAAQS should
be established.

On July 1, 1987 (52 FR 24634), the
EPA revised the particulate matter
NAAQS, replacing the indicator of total
suspended particulate matter (TSP) (i.e.,
particles roughly 30 micrometers or
less), with a new indicator that includes
only those particles with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers (PM).

On July 18, 1997 (62 FR 38652), the
EPA revised the NAAQS for particulate

1The South Coast includes Orange County, the
southwestern two-thirds of Los Angeles County,
southwestern San Bernardino County, and western
Riverside County (see 40 CFR 81.305.)

matter by establishing new NAAQS for
particles with an aerodynamic diameter
less than or equal to a nominal 2.5
micrometers (PM,.s). The EPA
established primary and secondary
annual and 24-hour standards for

PM, 5.2 The annual primary and
secondary standards were set at 15.0
micrograms per cubic meter (ug/m3),
based on a 3-year average of annual
mean PMo s concentrations, and the 24-
hour primary and secondary standards
were set at 65 ug/m3, based on the 3-
year average of the 98th percentile of 24-
hour PM, s concentrations at each
monitoring site within an area. See 40
CFR 50.7. Collectively, we refer herein
to the 1997 24-hour and annual PM, s
NAAQS as the “1997 PM, s NAAQS” or
1997 PM, 5 standards.”

On October 17, 2006 (71 FR 61144),
the EPA revised the level of the 24-hour
PM, s NAAQS to 35 pg/m3, and on
January 15, 2013 (78 FR 3086), the EPA
revised the annual PM, s NAAQS to a
level of 12 pg/m3. Even though the EPA
has lowered the 24-hour and annual
PM, s standards, the original 1997 PM; s
standards remain in effect and represent
the standards for which today’s
proposed attainment determination is
made.

B. South Coast PM> s Designations,
Classifications, and SIP Revisions

Effective April 5, 2005, the EPA
established the initial air quality
designations for the 1997 PM, s NAAQS.
See 70 FR 944 (January 5, 2005). The
South Coast was designated
nonattainment for the 1997 PM, 5
NAAQS at this time, with an attainment
deadline of April 5, 2010.3

Within three years of the effective
date of designations, states with areas
designated as nonattainment for the
1997 PM» s NAAQS were required to
submit SIP revisions that, among other
elements, provide for implementation of
reasonably available control measures
(RACM), reasonable further progress
(RFP), attainment of the standard as
expeditiously as practicable but no later
than five years from the nonattainment
designation (in this instance, no later
than April 5, 2010) unless the state

2For a given air pollutant, “primary” NAAQS are

those determined by EPA as requisite to protect the
public health, allowing an adequate margin of
safety, and “secondary” standards are those
determined by the EPA as requisite to protect the
public welfare from any known or anticipated
adverse effects associated with the presence of such
air pollutant in the ambient air. See CAA section
109(b).

3 Originally, the EPA designated nonattainment
areas under subpart 1 of part D (of title I) of the
CAA, not under subpart 4, but as discussed later in
this document, the EPA has now established
classifications for areas designated as
nonattainment for the 1997 PM, s under subpart 4.

justified up to a five-year attainment
date extension, as well as contingency
measures. See CAA section 172(a)(2),
172(c)(1), 172(c)(2), and 172(c)(9).

On November 28, 2007, the California
Air Resources Board (CARB or State)
submitted the “Final 2007 Air Quality
Management Plan, June 2007 (“‘South
Coast 2007 AQMP”’), which was
prepared by the South Coast Air Quality
Management District (SCAQMD or
District). The South Coast 2007 AQMP
included a PM, 5 attainment
demonstration for the South Coast for
the 1997 NAAQS. In order to meet
relevant CAA requirements for the PM, s
NAAQS, the South Coast 2007 AQMP
includes base and projected year PMs s
emissions inventories for the South
Coast nonattainment area; air quality
monitoring data; short-, medium- and
long-term District control measures; a
summary of CARB’s control measures;
transportation control measures (TCMs);
a demonstration of reasonable further
progress (RFP); a modeled attainment
demonstration; a demonstration of
reasonably available control measures/
reasonably available control technology
(RACM/RACT); RFP and attainment
contingency measures for the South
Coast PM, s nonattainment area; and a
request to extend the attainment date for
the 1997 PM, s NAAQS to Aprﬂ 5, 2015.

To demonstrate attainment, the South
Coast 2007 AQMP relied in part on
measures in CARB’s State Strategy for
California’s 2007 State Implementation
Plan (“2007 State Strategy”’). The 2007
State Strategy discussed CARB’s overall
approach to addressing, in conjunction
with local plans, attainment of both the
1997 PM, s and 8-hour ozone NAAQS
not only in the South Coast
nonattainment area, but also in
California’s other nonattainment areas,
such as the San Joaquin Valley and the
Sacramento area. It also included
CARB’s commitments to propose 15
defined State measures and to obtain
specific amounts of aggregate emissions
reductions of direct PM, 5, sulfur oxides
(SOy), nitrogen oxides (NOx), and
volatile organic compounds (VOC) in
the South Coast from sources under the
State’s jurisdiction, such as on- and off-
road motor vehicles, engines, and fuels.

On November 9, 2011, we approved
the portions of the South Coast 2007
AQMP and 2007 State Strategy, as
revised in 2009 and 2011, that
addressed attainment of the 1997 PM, 5
NAAQS in the South Coast PM; s
nonattainment area, except for the
attainment contingency measures,
which we disapproved. (see 76 FR
69928, November 9, 2011). On October
29, 2013, we approved SIP revisions
addressing the attainment contingency
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measure requirements for the South
Coast PM, 5 nonattainment area (see 78
FR 64402, October 29, 2013).

C. How does the EPA make attainment
determinations?

A determination of whether an area’s
air quality currently meets the PM; 5
NAAQS is generally based upon the
most recent three years of complete,
quality-assured data gathered at
established State and Local Air
Monitoring Stations (SLAMS) in a
nonattainment area and entered into the
AQS database. Data from ambient air
monitors operated by state/local
agencies in compliance with the EPA
monitoring requirements must be
submitted to EPA’s Air Quality System
(AQS).* Monitoring agencies annually
certify that these data are accurate to the
best of their knowledge. Accordingly,
the EPA relies primarily on data in AQS
when determining the attainment status
of areas. See 40 CFR 50.7; 40 CFR part
50, appendix L; 40 CFR part 53; 40 CFR
part 58, and 40 CFR part 58, appendices
A, C, D, and E. All data are reviewed to
determine the area’s air quality status in
accordance with 40 CFR part 50,
appendix N.

Under EPA regulations in 40 CFR part
50, section 50.7 and in accordance with
appendix N, the 1997 annual PM, 5
standard is met when the design value
is less than or equal to 15.0 ug/m3
(based on the rounding convention in 40
CFR part 50, appendix N) at each
eligible monitoring site within the area.?
Data completeness requirements for a
given year are met when at least 75
percent of the scheduled sampling days
for each quarter have valid data.

Under EPA regulations in 40 CFR part
50, section 50.7 and in accordance with
appendix N, the 1997 24-hour PM, 5
standard is met when the design value
is less than or equal to 65 ug/ms3 (based
on the rounding convention in 40 CFR
part 50, appendix N) at each eligible
monitoring site within the area.® Data
completeness requirements for a given
year are met when at least 75 percent of
the scheduled sampling days for each
quarter have valid data.

4The Air Quality System (AQS) is EPA’s
repository of ambient air quality data.

5 The annual PM; 5 standard design value is the
3-year average of annual mean concentration, and
the 1997 annual PM, s NAAQS is met when the
annual standard design value at each eligible
monitoring site is less than or equal to 15.0 ug/ms3.

6 The 24-hour PM, s standard design value is the
3-year average of annual 98th percentile 24-hour
average values recorded at each eligible monitoring
site, and the 1997 24-hour PM, s NAAQS is met
when the 24-hour standard design value at each
monitoring site is less than or equal to 65 pug/ms3.

ITI. What is EPA’s analysis of the
relevant air quality data?

A. Monitoring Network and Data
Considerations

The SCAQMD is the governmental
agency with the authority and
responsibility under state law for
collecting ambient air quality data
within the South Coast nonattainment
area. Annually, SCAQMD submits
monitoring network plans to EPA. These
plans discuss the status of the air
monitoring network, as required under
40 CFR part 58. The EPA reviews these
annual network plans for compliance
with the applicable reporting
requirements in 40 CFR 58.10. With
respect to PM, 5, we have found that
SCAQMD’s annual network plans meet
the applicable requirements under 40
CFR part 58.7 Furthermore, we
concluded in our Technical System
Audit Report concerning SCAQMD’s
ambient air quality monitoring program
that SCAQMD’s ambient air monitoring
network currently meets or exceeds the
requirements for the minimum number
of monitoring sites designated as
SLAMS for PM, s in the South Coast
nonattainment area.® Also, SCAQMD
annually certifies that the data it
submits to AQS are quality-assured.?

The SCAQMD operated 18 PM, 5
SLAMS during the 2011-2013 period
within the South Coast PM; s
nonattainment area. Nine of the sites are
located in the Los Angeles County
portion of the South Coast (Azusa,
Burbank, Los Angeles (Main Street),
Reseda, Compton, Pico Rivera,
Pasadena, Long Beach (North), and
South Long Beach); four are located in
the San Bernardino County portion of
the South Coast (Ontario Fire Station,
Fontana, Big Bear, and San Bernardino);
three are located in the Riverside
portion of the South Coast (Riverside
(Magnolia), Rubidoux, and Mira Loma
(Van Buren)); and two are located in
Orange County (Anaheim and Mission
Viejo).10

For the purposes of this proposed
action, we have reviewed the data for
the most recent three-year period (2011-

7 See, e.g., letter from Meredith Kurpius, Manager,
Air Quality Analysis Office, EPA Region IX, to Dr.
Matt Miyasato, Deputy Executive Officer, SCAQMD,
dated September 30, 2014.

8EPA Region IX, Technical System Audit Report,
South Coast Air Quality Management District,
September 24-25, 2013, dated September 2014.

9 See, e.g., letter from Dr. Matt Miyasato, Deputy
Executive Officer, SCAQMD, to Jared Blumenfeld,
Regional Administration, EPA Region IX, dated
May 1, 2014.

10 Please see figure 8 in appendix A of SCAQMD’s
Annual Air Quality Monitoring Network Plan (July
2014) for a map showing PM: s ambient monitoring
locations.

2013) for completeness, and we
determined that the data collected by
the SCAQMD meets the completeness
criterion for all 12 quarters at most
PM, s monitoring sites. Of the 18 PM; 5
monitoring sites, five monitoring sites
did not meet the 75% completeness
requirements in 40 CFR part 50,
appendix N, section 4.1 and 4.2(b) for
the annual and 24-hour PM, s standards,
respectively. Specifically, the Pasadena,
Riverside (Magnolia), Ontario Fire
Station, Big Bear, and San Bernardino
monitoring sites had less that 75% data
completeness in one or more quarters
during the 2011-2013 period.

For the Riverside (Magnolia), Ontario
Fire Station, Big Bear, and San
Bernardino monitoring sites, the EPA
has performed the maximum quarterly
value data substitution test procedure in
40 CFR part 50, appendix N, section
4.1(c)(ii) and 4.2(c)(ii) for the annual
and 24-hour standards, respectively,
and determined that these monitoring
sites pass the data substitution
diagnostic test for both the annual and
24-hour standards.'? The EPA
concludes that the design values for
these monitoring sites are valid for
NAAQS comparison purposes.

The remaining monitoring site,
Pasadena, is not eligible for the
maximum quarterly value data
substitution test due to having less than
50% completeness during the first
quarter of 2011, the fourth quarter of
2012, and the first and second quarters
of 2013. The provisions in 40 CFR part
50, appendix N, section 4.1(c)(ii) and
4.2(c)(ii) state that, if any quarter has
less than 50% data capture, then the
substitution test cannot be used. While
the Pasadena monitoring site is not
eligible for the substitution test, per 40
CFR part 50, appendix N, section 4.1(d)
and 4.2(d), the design value may also be
considered valid with the approval of
the EPA Administrator, who may
consider factors such as monitoring site
closures/moves, monitoring diligence,
the consistency and levels of the daily
values that are available, and nearby
concentrations in determining whether
to use such data.

The Pasadena monitoring site had
47% completeness in the first quarter of
2011 due to poor quality assura